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A.

INTRODUCTION

1.

FBC sets out below its reply to the interveners’ Phase One Submissions filed pursuant to

the Commission’s letter, dated April 3, 2017, establishing phase one of the review process for
FBC’s Reconsideration Application in respect of Order G-199-16.1 Capitalized terms used in
this Reply Submission are as defined in FBC’s Reconsideration Application.2
2.

FBC continues to rely on the Reconsideration Application and will endeavour to avoid

repeating here submissions it has previously made. To the extent any points made by interveners
in their Phase One Submissions are not specifically addressed in this Reply Submission, they
should not be taken as agreed to by FBC.
3.

The following is a summary of what FBC understands the interveners’ respective

positions to be in respect of the Reconsideration Application:
(a) B.C. Sustainable Energy Association and Sierra Club B.C. (collectively, BCSEA)
submits that the Commission should reconsider Order G-199-16.3 BCSEA submits
that the Commission panel majority’s primary error concerns the proposed kWh bank
and agrees with FBC that it was an error to treat the kWh bank solely as “a mechanism
to implement FBC’s proposed pricing”.4 BCSEA submits that reconsideration of the
kWh bank proposal will necessarily require a fresh analysis of the other issues FBC
has proposed for reconsideration.5 BCSEA does not see a need for new evidence nor
for new parties to be given an opportunity to participate.6

1

Ex. A-2
Ex. B-1
3
Ex. C1-1, p. 1
4
Ibid.
5
Ibid.
6
Ibid.
2

3
(b) BC Old Age Pensioners’ Organization, et al. 7 (collectively, BCOAPO) submits that
there should be reconsideration by the Commission.8 BCOAPO submits that the
reconsideration should focus on the first and third issues raised by FBC, namely the
treatment of consistent annual NEG by customers in RS 95 and the appropriate price
for payment of NEG.9 BCOAPO opposes the creation of a kWh bank. BCOAPO
supports the ability of FBC, as well as new participants (if permitted) to file new
evidence they believe necessary to address the issues.10
(c) The Commercial Energy Consumers Association of British Columbia (CEC) submits
that FBC’s Reconsideration Application does establish a prima facie case in the areas
identified for reconsideration.11

CEC does not see the need for new evidence;

however, it does not oppose FBC filing new evidence that may assist in clarifying any
misunderstanding that may have resulted in any error of fact in the Majority
Decision.12

CEC submits that the reconsideration should focuse on the issues

identified by FBC in the Reconsideration Application.13
(d) Mr. Andy Shadrack (Mr. Shadrack) strongly objects to the Reconsideration
Application.14

Mr. Shadrack submits that FBC has not proven a case of any

significant material implications arising from the Majority Decision.15 Mr. Shadrack
submits that the kWh bank proposal would cause considerable financial hardship to
him as a low income senior and to other low income seniors on tight monthly
budgets.16 Mr. Shadrack submits that the Commission has the legal power pursuant to
s. 75 of the UCA to vary any right FBC may have to remove customers from RS 95 for

7

BC Old Age Pensioners Organization, Council of Senior Citizens’ Organizations, Tenants Resource and Advisory
Centre and Disability Alliance BC.
8
Ex. C2-1, p. 1
9
Ex. C2-1, p. 2
10
Ibid.
11
Ex. C3-1, p. 1
12
Ex. C3-1, p. 2
13
Ibid.
14
Ex. C4-1, p. 7 of 7 (pdf)
15
Ex. C4-1, p. 3 of 7 (pdf)
16
Ex. C4-1, p. 4 of 7 (pdf)
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production of consistent NEG.17

Mr. Shadrack submits that he would not have

enrolled in the NM program had he known that “FBC had the right to expel me from
the program for producing NEG above my annual energy consumption, before paying
off the Basic Charges and GST, and that they could also lower the dollar value of the
tariff having previously made representations to me that I would be credited at the
retail rate that I paid for electrical power”.18 He submits that the kWh bank and the
issue of a different price for NEG should not be reconsidered again until after the Long
Term Electric Resource Plan (LTERP) and the Long Term Demand Side Management
Plan (LT DSM Plan) have been considered by the Commission.19 Mr. Shadrack does
not comment in his submissions on the need for new evidence if a second phase of the
Reconsideration Application is ordered, stating that he will decline to participate.20
(e) Mr. Donald Scarlett (Mr. Scarlett) submits that the Reconsideration Application has
not established a prima facie case that the Commission made an error in fact or law
and that the Reconsideration Application is disproportionate in cost and intervener
effort to the magnitude of the issues identified.21 Regarding the removal of NM
customers from RS 95, Mr. Scarlett disagrees with FBC’s contractual interpretation
analysis and submits that FBC is estopped from asserting the right in issue because it
has not previously enforced it.22 Regarding the kWh bank proposal, Mr. Scarlett
submits that the public interest may differ from the preferences of the majority of
interveners and that the Commission should not necessarily be expected to promote
the financial interests of the majority of a subgroup of customers.23 On NEG pricing,
he submits that the matter of crediting NEG producers at Tier 2 rates while they
consume electricity at Tier 1 rates was not canvassed during the Commission

17

Ex. C4-1, p. 4-5 (pdf)
Ex. C4-1, p. 6 (pdf)
19
Ex. C4-1, p. 7 of 7 (pdf)
20
Ibid.
21
Ex. C5-1, p. 1
22
Ex. C5-1, p. 2
23
Ibid.
18
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proceeding to address the NM Tariff Update Applciation, although FBC could have
introduced the issue at the time.24
B.

FBC REPLY RE: LEGAL RIGHTS UNDER RS 95

4.

Regarding Mr. Shadrack’s submission that the Commission could vary any rights FBC

has under RS 95 pursuant to s. 75 of the UCA, this argument misses the point. The position set
out in FBC’s Reconsideration Application is that the majority of the Commission panel erred in
assuming FBC was asserting a new form of legal right and therefore had the burden to justify
adding it to the NM tariff.25

Had the Commission considered the issue in the correct legal

context – in other words, whether an existing right under RS 95 should be taken away from FBC
– the Commission could have and, in FBC’s submission, would have reached a different
conclusion.
5.

On this issue, Mr. Scarlett submits that FBC does not have the asserted right because it

“cannot read into RS 95 conditions that simply are not there”. To the contrary, the panel
majority held that the proposed “adjustments” to RS 95 to “remove existing ambiguities”, did in
fact “impose a limit on customers’ use of the program”.26 In FBC’s submission, the tariff
“adjustments” the Commission approved did not reflect a substantive change to the legal
meaning and interpretation of RS 95. Thus, the limits imposed on customers’s use of the NM
program through the eligibility critiera have always been a part of RS 95 (properly interpreted).
The Commission’s determination also reflects that what is in issue is not so much an expressly
delineated “right” as it is that FBC has no on-going obligation to provide service under RS 95 to
customers that no longer meet the eligibility criteria.
6.

Further, and in any event, terms are regularly implied into legal agreements and other

instruments when necessary to give them commercial efficacy.

FBC has pointed to other

examples in its Electric Tariff and Rate Schedules where no “right” to remove customers from

24

Ex. C5-1, p. 3
Reconsideration Application, para. 36
26
Majortity Decision, pp. 9, 11
25
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particular rate schedules is explicitly set out, but such legal entitlement must necessarily follow
by virtue of the eligibility criteria to receive service under the rate schedule.27
7.

The doctrine of estoppel, which Mr. Scarlett invokes on this issue, is not applicable

because there is no form of detrimental reliance by NM customers on FBC’s alleged nonenforcement of its rights under RS 95.28 What is in effect being argued by Mr. Scarlett is that
FBC waived the asserted rights under RS 95 by failing to enforce them against NM customers.
However, a true waiver requires an unequivocal and conscious intention to abandon known legal
rights and there is no basis whatsoever for concluding that FBC did so in these circumstances
and therefore no basis for Mr. Scarlett’s argument.29
C.

FBC REPLY RE: KWH BANK ISSUES

8.

BCOAPO’s submissions in response to the Reconsideration Application reiterate its

opposition to the kWh bank proposal as stated in the Commission proceeding in respect of the
NM Tariff Update Application. FBC addressed those submissions substantively in its Reply
Submissions, dated September 30, 2016, at paragraphs 9-10, and will not repeat those points
again here. FBC notes that the Majority Decision did not resolve or otherwise comment on the
positions being advanced and a full reconsideration would provide an opportunity for the
Commission to do so.
9.

Mr. Shadrack cites financial hardship, both personally and for low-income customers and

fixed income seniors generally, as a basis to oppose the kWh bank proposal. However, the
Commission has recently determined that income level or ability to pay are not criteria that are
within its jurisdiction to consider in making rate setting determinations under the UCA in the
absence of a cost of service rationale.30 Accordingly, Mr. Shadrack’s reliance on financial
hardship, even if proven, would not be a valid basis for the Commission to reject FBC’s
proposals in respect of the NM program. Preserving the financial position of a limited number of

27

Reconsideration Application, para. 34 (referencing the eligibility criteria for RS 31); see also Response to BCUC
IR 2.12.4 (Ex. B-10, p. 3)
28
See Ecobase Enterprises Inc. v. Mass Enterprise Inc., 2017 BCCA 29 at para. 10
29
See Saskatchewan River Bungalows Ltd. v. Maritime Life Insurance Co., [1994] 2 S.C.R. 490 at p. 500
30
BCUC Decision and Order G-5-17, dated January 20 2017, p. 80
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NM customers like Mr. Shadrack or Mr. Scarlett cannot be a justification for rejecting a proposal
that provides the opportunity to customers to offset consumption that would otherwise be billed
at Tier 2 rates.
10.

It is also notable that, although opposed to the kWh bank for other reasons, BCOAPO has

not made any similar argument. Self-generation facilities are not generally installed by low
income customers due to the significant up front investment.
11.

In addition, we note that the evidence Mr. Shadrack submitted with his Final Argument,

dated September 23, 2016, in respect of the original Application appears to show that there has
only been one occasion since his solar photovoltaic facilities were installed that he produced
NEG that could be used to off-set non-consumptive charges. According to the summary of his
household’s “grid use” and “solar transfers”, Mr. Shadrack provided with his Final Argument,
the only billing period in which excess generation was produced was June 2016 (where an exess
of 70 kWh was generated, reflecting a credit of approximately $7.00 at then current rates). 31 On
this basis, it could not be said that a customer in Mr. Shadrack’s position would suffer negative
financial consequences as a result of the kWh bank proposal.
12.

Regarding Mr. Scarlett’s submissions on the kWh bank issues, FBC has, with respect,

presented more substantive arguments than his submissions acknowledge. FBC is not relying on
or in any way suggesting that the the will of the majority of interveners should prevail or that the
Commission must “copy” other jurisdictions. Mr. Scarlett’s admonition that, “By their nature,
interveners may seek to promote their own interests – which may or may not be congruent with
the public interest” could also be said to apply equally to the public interest justifications he
asserts in opposition to the kWh bank proposal (in particular, “fairness to the minority of a subgroup”).
13.

Furthermore, BCSEA, BCOAPO, and CEC are all generally supportive of the

Reconsideration Application. These intereveners represent not individual views, but a broad
cross-section of FBC customers, as well as diverse interests and view points. Their position that

31

Shadrack Final Argument, dated September 23, 2016, Appendix B, p. 11 (pdf)
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reconsideration is warranted is deserving of respect and should be given commensurate weight in
the Commission’s deliberations. Indeed, their views provide greater insight into the public
interest than those of a limited number of individual customers with direct financial interest in
the outcome of the proceeding.
14.

FBC questions how favouring the financial interests of a minority of customers in the

NM program “subgroup” could ever be in the public interest when the proposals being advanced
provide an opportunity to all members of that subgroup to offset their consumption that would
otherwise be billed at Tier 2 rates. In any case, the public interest justifications Mr. Scarlett cites
were not addressed by the Commission previously because the kWh bank proposal was not
considered on its own merits.

These issues should be addressed at phase two of the

reconsideration process.
D.

FBC REPLY RE: NEG PRICING

15.

Mr. Shadrack’s submission on appropriate NEG pricing is, in effect, that he did not know

that the compensation price set out in the NM tariff could be lowered. With respect, this belief is
directly at odds with Mr. Shadrack’s own submission that the Commission has broad authority to
make amendments and revisions to the terms of FBC’s rate schedules based on the merits and
justice of the case.32 Mr. Shadrack’s stated belief is also contrary to the terms and conditions of
FBC’s Electric Tariff, which provide that electricity rates in the Company’s rate schedules are
subject to being amended from time to time:
6.3 Rates for Electricity
The Customer shall pay for Electricity in accordance with these Terms and
Conditions and the Customer's applicable rate schedule, as amended from
time to time and accepted for filing by the British Columbia Utilities
Commission.33
16.

Mr. Scarlett argues that FBC could have raised the issue regarding unjust and

unreasonable rates during the Commission proceeding regarding FBC’s NM Tariff Update

32
33

Ex. C4-1, p. 4-5 (pdf)
FBC Electric Tariff B.C.U.C. No. 2, s. 6.3 (TC17)
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Application. In reply, we note, first, that there is nothing in the Commission’s procedural rules
with respect to reconsideration that precludes a party from raising a new issue. Indeed, the fact
that the Commission regularly allows for new evidence on reconsideration is strong indicator
that new issues can be appropriately raised. Second, the new submission flows from the panel
majority’s determination that the circumstances have not changed sufficiently to justify a new
NEG price and its criticism that FBC’s proposal is “based on an implicit change to the analytic
paradigm” in how NEG is valued.

FBC is entitled to challenge these determinations on

reconsideration by demonstrating their effects on the Company’s ability to recover a just and
reasonable return for the services provided.
17.

Mr. Scarlett also submits that FBC receives the Tier 2 rate disproportionately from some

communities that do not have access to natural gas. This submission is a direct attack on RCR
and has recently been considered by the Commission and dismissed in another process.34 In any
event, the variability of access to natural gas is not a justification for the present rate treatment of
NEG under the NM tariff.
E.

IMPACT OF THE LTERP/LT DSM PLAN

18.

Mr. Shadrack objects to reconsideration of the kWh bank proposal until after the LTERP

and LTD DSM Plan have been considered by the Commission.35

FBC submits that the

LTERP/LT DSM Plan proceeding does not preclude reconsideration of Order G-199-16 and that
the specific issues it seeks to have addressed in this Reconsideration Applicaiton will not be
impacted by any determinations that could be made in other extant Commission proceedings.
FBC notes that the panel majority’s comment regarding these processes was that the LTERP, as
well as the Self-Generation Policy proceeding, would be potentially relevant to “broader issues”
than those determined in the original Application.36

34

BCUC Report to the Government of British Columbia on the Impact of BC Hydro and FortisBC’s Residential
Incling Block Rates, dated March 28, 2017, Executive Summary, p. i
35
Ex. C4-1, p. 7 of 7 (pdf)
36
Majority Decision, pp. 5, 19
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F.

MATERIAL IMPLICATIONS

19.

Mr. Shadrack argues that FBC’s Reconsideration Application does not establish any

“significant material implications” that result from the Majority Decision. In particular, he notes
that the dollar amount of NEG in issue is low when considered in the context of FBC’s entire
residential customer base.37 Mr. Scarlett likewise questions the magnitude of the issue, but also
comments, on the other hand, that “significant consistent NEG ... [has been] produced” during
the five years the NM program has been in effect.38
20.

FBC disputes that the materiality of the financial impact of the Majority Decision should

be considered from the context of FBC’s entire residential customer base as Mr. Shadrack
suggests. Rather, the impact is more appropriately judged in the context of the NM program
itself and should take into account that the model being proposed will apply to the NM program
as it grows over time. The fact that the residential NM customer group who would benefit from
FBC’s proposals are only a fraction of the larger residential customer base does not lessen the
significance of the issues to the NM program or its participants. Mr. Shadrack’s argument, if
taken to its logical conclusion, would preclude any issue arising from the NM program from
being material enough for the purposes of Commission reconsideration.
21.

FBC also notes that the material implications of the Majority Decision are not limited

to financial considerations. For instance, the panel majority’s interpretation of and the changes it
has directed to RS 95 have raised a question regarding FBC’s legal rights in relation to customers
on other rate schedules who cease to satisfy the relevant eligibility criteria.39 The Majority
Decision has also, in FBC’s submission, entrenched a rate preference in favour of a small subset
of NM customers while simulatenously preventing FBC from receiving just and reasonable rates.
Fundamental principles of the Commission’s rate setting jurisidiction are therefore in issue.
These are not immaterial or insignificant issues that can be reasonably ignored without further
process.

37

Ex. C4-1, p. 3 of 3 (pdf)
Ex. C5-1, p. 2
39
See Reconsideration Application, para. 40
38
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G.

NEW EVIDENCE/PARTIES

22.

FBC reiterates its request for leave to submit new evidence on the NEG compensation

issues. In particular, it proposes to present evidence of the billing data described at paragraphs
82-83 of the Reconsideration Application. In addition to being relevant to the issue of just and
reasonable rates, the billing evidence will also demonstrate the financial impact of the kWh bank
for residential NM customers.
23.

None of the inteveners has advocated for new parties to be given an opportunity to

present new evidence. FBC shares that view.
ALL OF WHICH IS RESPECTFULLY SUBMITTED.

May 1, 2017
Dated

Nicholas T. Hooge
Farris, Vaughan, Wills & Murphy LLP
Counsel for FortisBC Inc.
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Summary:

The appellants contend the trial judge provided insufficient reasons to explain his finding that
promissory estoppel did not apply. Held: appeal dismissed. The reasons provided by the
judge adequately explain his findings and permit appellate review when read in the context
of the record. The judge was not required to address each piece of evidence relied on by the
appellants at trial to establish the elements of promissory estoppel.
Reasons for Judgment of the Honourable Madam Justice Fenlon:
INTRODUCTION
[1]
The appellants challenge the sufficiency of the trial judge’s reasons for his finding that
they could not rely on promissory estoppel as a defence to the respondent’s claim for
repayment of a loan.
BACKGROUND
[2]
The underlying dispute arose out of business dealings between the respondent
Ecobase Enterprises Inc. and the appellant Mass Enterprises Inc. Ecobase was controlled
by Raoof Parvaresh and his son Shervin Parvaresh. Mass was controlled by the appellant
Siamek Tehrani and his son Arman Tehrani. The trial judge described the parties’ dealings
this way:
[2]
In August 2008 [the two companies] entered into a “Joint Venture Agreement”
to purchase and develop land in New Westminster with each company contributing
$150,000. To make its investment Mass borrowed $150,000 from Ecobase.
[3]
In a document entitled “addendum to joint venture agreement Promissory
note” the $150,000 loan with interest at 10% per annum was agreed to be repaid
within a year from August 27, 2008. Seyed Siamek Mirmohamaddi Tehrani
(“Mr. Tehrani”), the principal of Mass agreed to give a personal cheque for $165,000
to Ecobase “as a guaranty of the repayment of this account, dated for August 27,
2009”. If Mass was not able to repay the loan with interest on August 27, 2009, the
date of repayment would be extended to February 27, 2010 with interest continuing at
10% per annum. If the February 27, 2010 date for repayment was not met, Mass
agreed to transfer its one-half interest in the New Westminster property to Ecobase “at
market price and if the property value will be less than its final liability amount (loan +
interest), the balance of the loan needs to be paid in cash …”.
…
[5]
A question arose at the trial about whether the $165,000 “guaranty” cheque
was actually given by Mr. Tehrani to Ecobase. In his amended response to civil claim
in the Ecobase action, Mr. Tehrani denies he “executed any guaranty of $150,000
loan” but “does admit that he provided a cheque to [Ecobase] in the amount of
$165,000 to stand as security for the obligation of Mass to pay this sum of $150,000
to [Ecobase]”.

[3]
Eventually the joint venture to develop the New Westminster property failed. In
February 2010, the parties made a handwritten notation on the joint venture agreement: “this

[10] I turn now to the adequacy of the reasons relating to estoppel in this case. As set out
in Maracle v. Travellers Indemnity Co. of Canada, [1991] 2 S.C.R. 50 at 57, a party seeking
to rely on promissory estoppel must establish four elements:
1.

an existing legal relationship;

2.

a promise or assurance made by the other party and intended to affect their
legal relationship;

3.

reliance on the promise or assurance; and

4.

a change in position to the party’s detriment.

[11] The trial judge found Mass had failed to establish the second element, i.e., that
Ecobase had made a promise or given an assurance to Mass intended to affect their legal
relationship. Since Mass was required to prove each of the four elements, that failure put an
end to the defence and the judge did not address the other elements.
[12] I note that the issue on appeal is not whether the trial judge erred in finding that
Ecobase did not make an unequivocal representation to Mass, but rather whether he
adequately explained why he came to that conclusion. Mass argues that the primary
deficiency in the reasons is the judge’s failure to address evidence that Ecobase returned
the $165,000 cheque Mass had provided as security for the loan.
[13] In oral submissions on appeal, Mass initially described that event as “a clear and
unequivocal representation that the loan was repaid”. Mass argued the return of the cheque
was particularly important in light of the provision in the addendum to the joint venture
agreement which provided:
…
Mr. Siamak Tehrani gives a personal cheque with the amount of CAN$165000 to
EcoBase as a guaranty of the repayment of this amount, dated for August 27, 2009.
The check will be returned to Mr. Tehrani after the complete repayment of the loan.
[Emphasis added.]
…

[14] However, Mass acknowledged that it did not rely on this evidence as “a standalone
issue” at trial. Mass further acknowledged that because Ecobase denied the cheque had
been returned, the testimony supporting its return was given less emphasis than other
uncontested evidence Mass relied on to establish promissory estoppel. Mass says
nonetheless that it was an important part of its case and “the judge was invited to make a
finding on it”.
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