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PART ONE: INTRODUCTION AND OVERVIEW

A. Introduction

1.

FortisBC Energy Inc. (“FEI”) filed its Application for Approval of a Multi-Year

Performance Based Ratemaking Plan for 2014 through 2018 (the “Application”) on June 10,

2013, with evidentiary updates filed on July 16, 2013, August 23, 2013 and February 21, 2014."

2.

following:

(a)

(b)

(c)

(d)

(e)

(f)

As more particularly described in the Application, FEI respectfully requests the

Approval of the mechanisms of FEI's proposed multi-year performance based

ratemaking (“PBR”) plan (the “PBR Plan”).

Approval of FEI's Delivery Rates for all non-bypass customers effective January 1,
2014, resulting in a 0.6 percent increase to the delivery charge compared to the

2013 delivery charge.

Approval of the Rate Stabilization Adjustment Mechanism (“RSAM”) rider

effective January 1, 2014.

Approval of the discontinuance, modification and creation of deferral accounts,

and the amortization and disposition of balances of deferral accounts.
Approval of changes to FEI's accounting policies.

Approval of the continuation of the debiting of the Midstream Cost Recovery
Mechanism (“MCRA”) and crediting of delivery margin revenue in the amount of

$3.6 million as described in Section C2.3 of the Application.

1

Exhibits B-1, B-1-1, B-1-3, B-1-5 and B-15. Errata and amendments to the Application were filed on December

13, 2013 regarding the total factor productivity report in Appendix D (Exhibit B-1-4) and on March 3, 2014
regarding the cost-effectiveness test for low-income demand side management programs (Exhibit B-43).
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(g) Approval of the allocation of costs for corporate services and shared services.

(h) Acceptance of Energy Efficiency and Conservation (“EEC”) expenditures
schedules for 2014 to 2018, with the continuation of the EEC framework

previously approved by the Commission with some changes.

FEI has provided an updated list of its Approvals Sought and Draft Order in its Evidentiary
Update dated February 21, 2014 (the “February 2014 Evidentiary Update”).?

3. In parallel with this Application, FEI's sister company, FortisBC Inc. (“FBC”), has
filed its own Application for Approval of a Multi-Year Performance Based Ratemaking Plan for
2014 through 2018. As the review of the methodology of the PBR Plan for both FEI and FBC
(together, “FortisBC”) was combined, FortisBC has addressed the methodology of the proposed

PBR Plan in a joint Final Submission (the “PBR Submission”).

4, This Final Submission will therefore address the aspects of the Application that
fall outside the methodology of the PBR Plan. In the section below, FEl provides an overview of

the non-PBR components of the Application and where they are addressed in this Submission.

B. Overview

5. In this proceeding FEI is seeking approval of a PBR Plan for 2014 to 2018 and its
delivery rates for 2014, as well as acceptance of EEC expenditures schedules over the term of
the PBR from 2014 to 2018 (the “PBR Period”). FEl and FBC have addressed the methodology
for the PBR Plan in their PBR Submission. In this Submission, FEI addresses those components
of the proposed 2014 delivery rates and other approvals that fall outside the PBR Plan
methodology. These components include the 2014 demand and other operating revenue
forecasts, the 2013 base year O&M (“2013 Base O&M”), the 2013 base year capital costs (“2013

I”

Base Capital”), financing costs, taxes, accounting policies and deferral accounts. An overview of

the topics addressed in this Submission is provided below.

> Exhibit B-1-5.
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6. As under cost of service rate setting, a component of setting FEI's delivery rates
under the PBR Plan is the demand forecast. FEI has set out its 2014 demand forecast in Section
C1 of the Application using the same forecast methodology used in past revenue requirement
applications and approved by the Commission for rate setting purposes. The 2014 demand
forecast is used to derive a forecast of revenue at existing rates which, when compared against
FEI's costs for 2014, determine the extent to which FEI's existing rates should be adjusted to

recover those costs. The 2014 demand forecast is addressed in Part 2 of this Submission.

7. A second component in setting the 2014 delivery rates is FEI's forecast of other
operating revenue (“Other Revenue”), including, for example, revenue from late payment and
connection charges and FortisBC Energy (Vancouver Island) Inc. (“FEVI”) wheeling charges. This
Other Revenue offsets FEI's costs during the year. FEI has set out its forecast of Other Revenue
for 2014 in Section C2 of its Application. As no material issues were raised with respect to this
forecast, the Other Revenue forecast is not addressed in this Submission. [f issues are raised by

interveners in their Final Submissions, FEI will respond in its Reply Submission.

8. Under the PBR Plan, FEI's controllable costs will be derived by a PBR formula
rather than being set on a forecast cost of service basis. FEl has described the calculation of
controllable O&M and capital costs under the PBR Plan on pages 54 to 67 of the Application as
updated by the February 2014 Evidentiary Update. This Submission will be focussed on the
starting input to this calculation, which is the 2013 Base O&M and 2013 Base Capital (together
referred to as the “2013 Base Year Costs”). FEl's proposed 2013 Base Year Costs rely on the
O&M and capital costs that were approved by the Commission for 2013 (“2013 Approved”),
pursuant to Commission Order G-44-12 and Reasons for Decision dated April 12, 2012 (the
“2012-2013 RRA Decision”), regarding the FEU’s 2012-2013 Revenue Requirements and Rates
Application (the “2012-2013 RRA”). Adjustments to the 2013 Approved amounts are made for
sustainable savings realized by FEI during the 2012-2013 period as well as for deferred O&M
charges and accounting policy changes. Consistent with PBR theory, this approach provides the
appropriate base costs for the PBR Plan based on FEl’s level of required resources at the outset

of the PBR Period as determined by the Commission through a full oral public hearing process.
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This provides the correct starting costs from which FEI will be expected to find efficiencies to
meet the efficiency factors in the PBR formula. FEI’s proposed 2013 Base O&M and 2013 Base

Year Capital Costs are addressed below in Parts 3 and 4 of this Submission, respectively.

9. While not the focus of this Submission, FEI has included in Section C3 and C4 of
its Application a forecast of its O&M and capital expenses over the PBR Period for information
and reference purposes. These forecasts are indicative of the future trends, opportunities and
challenges that FEI expects during the PBR Period. The O&M and capital forecasts are used in
Section B7 of the Application to compare the delivery margin under the PBR Plan with the
delivery margin under the cost of service forecasts. This comparison provides a reasonableness
check on the PBR Plan as discussed in the PBR Submission. As described in Section B of the
Application, the formula-based approach generates costs for the 2014-2018 years that are
below the Company’s forecast costs. FEI will therefore be required to find productivity
improvements during the upcoming PBR Period in order to mitigate the cost increases that it is

forecasting.

10. While FEI has undertaken considerable effort to develop its O&M and capital
forecasts for the PBR Period, these forecasts are not a detailed cost of service forecast such as
were produced for the 2012-2013 RRA on which the 2013 Approved amounts are based. While
FEI has responded in detail to information requests regarding its forecasts, FEl is not seeking
approval of its forecasts of O&M and capital as the proposed PBR Plan is not based on these
forecasts. FEl has therefore not addressed these forecasts further in this Submission. If
interveners choose to take issue with aspects of the forecasts in their Final Submissions, FEI will

respond in its Reply Submission to the extent necessary.

11. As discussed above, FEI has proposed 2013 Base Year Costs which will be used to
determine future costs under the PBR formula. In addition, FEI's delivery rates will be set to
recover items that are not tracked under the PBR formula. These include interest expense,

return on equity, taxes, pension and OPEB expenses and insurance costs, depreciation and
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amortization, CPCN expenditures and other deferred charges.® In this Application, FEI is seeking
delivery rates that will recover these costs for 2014. To set the delivery rates in subsequent
years of the PBR Period, forecasts of these expenses, projected deferral account balances, and
other rate base information will be provided during the Annual Review process.* The Annual

Review process is discussed more fully in FortisBC’s PBR Submission.

12. In Section D of the Application, FEI has provided its forecast of its financing costs
and tax expenses, as well as a discussion of accounting policies and procedures and deferral
accounts. FEl's delivery rates are impacted by various accounting policies and procedures,
including cash working capital, depreciation expense, and the allocation of shared and
corporate services. FEl is requesting changes to accounting policies related to the allocation of
O&M and capital costs to align with US GAAP and the treatment used by FBC. FEl is also
requesting changes to the treatment of depreciation expense that are necessary for the proper
functioning of the PBR Plan, as well as a new allocation method for executive cross charges
between FEI and FBC that reflects the level of integration of the executives at this time. Lastly,
FEI is seeking approval of the creation of two new deferral accounts, modification to the
amortization periods or other features of a number of existing accounts and the
discontinuation of 18 deferral accounts that are no longer required. FEl also has a number of
deferral accounts for which no changes are sought and which will continue as previously
approved.” Financing, taxes, accounting policies and deferrals are addressed in Part 5 of this

Submission.

13. Part 6 of this Submission addresses Directive 63 from the 2012-2013 RRA
Decision regarding FEI's use of the BCUC Uniform System of Accounts (“BCUC USoA”). As
discussed in Part 6, FEI submits that its new revised code of accounts provides more meaningful
and comparable information than the BCUC USoA which has not been substantially updated

since 1961.

3 Application, Section 6.3.2, pp. 68 to 70.
4 Application, Section 6.8, pp. 78-79.
> Application, p. 290, Footnote 60.
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14. Part 7 of this Submission addresses the allocations to thermal energy services
(“TES”), which are now provided solely by FortisBC Alternative Energy Services Inc. (“FAES”). As
described in Part 7, all employees who are dedicated solely to FAES have been transferred out
of FEI, while FEI's time tracking process ensures that all costs attributable to FAES operations
have been, and will continue to be, appropriately charged. Costs for corporate and
administrative services provided to FAES are recovered by FEI through an annual overhead
allocation to the thermal energy services deferral account (“TESDA”) as determined by the
Commission. FEl has proposed the TESDA Overhead Allocation Variance Account to capture

any variance in the overhead allocation.

15. This Application also includes a request for acceptance of EEC expenditure
schedules for 2014 to 2018 for FEI, FEVI and FortisBC Energy (Whistler) Inc. (“FEW”, and
together with FEI and FEVI, the “FEU”).° These EEC expenditures are not subject to the PBR
formula, but are captured in deferral accounts and amortized as approved by the Commission.
The FEU have provided substantial evidence in this proceeding demonstrating that its proposed
EEC expenditures over the PBR Period are in the public interest. This evidence includes the
FEU’s 2014-2018 EEC Plan, which provides details on each program including cost-effectiveness
test results and estimated program participation. In the FEU’s submission, the evidence
demonstrates the FEU’s commitment to rigorous program planning and cost effectiveness

testing. The FEU’s EEC expenditures are addressed in Part 8 of this submission.

16. FEI submits that the totality of the evidence provided in this proceeding
demonstrates that the approvals sought are just and reasonable and in the public interest. FEI

respectfully requests that the Commission approve the Application.

®  FEl notes that amalgamation of the FEU was approved by the Commission in Order G-21-14 on February 26,

2014. Assuming amalgamation as of January 1, 2015, the FEU will be simply FEI from that date forward.
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PART TWO: 2014 DEMAND FORECAST

A. 2014 Demand Forecast

17. Section C1 of the Application provides FEI's 2014 demand forecast for natural
gas and resulting revenues and margins at existing rates. This section of the Application
includes yearly forecasts beyond 2014 for informational purposes only. The demand forecast
for 2015 and subsequent years of the PBR Period will be updated through the Annual Review

process.” Please see FortisBC’s PBR Submission for a discussion of the Annual Review process.

18. As described in Section C1.3 of the Application, FEI's 2014 demand forecast is
based on the same methodology used in previous years and accepted by the Commission for
the purpose of setting rates. The three key inputs into the demand forecast are: the forecast
number of customers for each residential and commercial customer class; the forecast average
use per customer (“UPC”) for each residential and commercial customer class; and the demand
from Industrial customer classes as determined by the annual Industrial Survey. The 2014

demand forecast results are presented in Section C1.4 of the Application.

19. As explained in Section C1.4.2 of the Application, FEI has used a Revenue
Stabilization Adjustment Mechanism (“RSAM”) since 1994. The purpose of the RSAM is to
stabilize delivery margin received from residential and commercial customer classes on a UPC
basis. The RSAM captures variances from forecast to actual UPC for factors such as weather
that cannot be forecast with any degree of accuracy. If UPC rates vary from the forecast levels
used to set the delivery rates, FEl records the delivery revenue differences in the RSAM deferral
account for refunding or recovering through a rate rider to the RSAM rate classes. The RSAM
does not capture variances from the industrial demand forecast or variances from the customer

additions forecast.

20. FEI has filed an analysis in Appendix E5 of the Application to comply with

Commission Directive #1 in the 2012-2013 RRA Decision to file a financial analysis of the impact

” Application, p. 78; Exhibit B-11, BCUC IR 1.56.
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of variances in the forecast of customer additions. FEI’s analysis shows that there is a small
positive impact on the earned return when adding a customer that was not forecast and
conversely a small negative impact to earned return when not adding a customer that was
forecast. Any increase or decrease in earned return is temporary until the next time delivery
rates are reset. There has been no consistent historical trend of over or under forecasting
customer additions. Moreover, the historical 10 year average would suggest it is more likely for
FEI to experience a slight decrease in earned return (approximately $227 thousand) compared
to the forecast due to actual customer additions being, in general, less than forecast.® In
summary, this analysis demonstrates that FEI's customer additions forecast methodology of
relying on third-party residential housing forecasts and historical trends for commercial

additions’ is reasonable and that there is no evidence of bias in these forecasts.

21. FEI's demand forecast for natural gas for transportation (“NGT”) customers has
been presented separately in Section C1.4.6 and Appendix H of the Application.’® The demand
forecasts were substantially revised in FEI's evidentiary updates.11 FEI delivers NGT, which
includes Compressed Natural Gas (“CNG”) and Liquefied Natural Gas (“LNG”) service, under
Rate Schedules 6P, 16, 46 and 25. While revenue under Rate Schedules 6P and 25 are minor (at
approximately SO and $100 thousand, respectively), FEI is forecasting $1.9 million in revenue
under Rate Schedule 16 and the new Rate Schedule 46 in 2014." This revenue serves to offset

the overall delivery cost of service.

B. Issues Raised

22. The issues raised in the IR process related to the demand forecast are considered

in the subsections below.

Application, pp. 115-116 and Appendix E5.
Application, pp. 94 to 96
Exhibit B-1-5, Updated Version of Appendix H, Section 5.2.

Exhibit B-1-3 and B-1-5. See Exhibit B-11, BCUC IR 1.69.1 and Exhibit B-24, BCUC IR 2.244.1 for a discussion of
the evidentiary update in Exhibit B-1-3. In the February 2014 Evidentiary Update (Exhibit B-1-5) a clean, revised
version of Appendix H of the Application has been included.

Exhibit B-1-5, p. 6 and the Updated Version of Appendix H, Section 5.2.

10
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12



(a) The Scope of the RSAM

23. The potential for the RSAM to be expanded in scope to include customer
additions was considered in IRs.”> As explained in response to those IRs, the justification for
the RSAM has been to mitigate the impact of weather and other uncontrollable factors on UPC,
not the impact of variances in customer additions. It is important to mitigate the impact of
weather on UPC because the impact of weather on UPC is in the same direction for all
residential and commercial rate classes and the variances can be material. In contrast, the
impact of variances in customer additions on demand is immaterial because the number of
customer additions is very small compared to the total number of customers contributing to
the overall demand. Further, the direction of variances (above or below forecast) in the
customer additions forecast will be different among the rate classes, which mitigates the
impact of overall variances in any given year. There has also been no consistent historical trend
of over or under forecasting customer additions. For these reasons, FEI has not proposed

expanding the RSAM to include customer additions.**

24, The potential for the RSAM to be expanded to include industrial customers was
considered in IRs, and FEI was asked whether the lack of an RSAM mechanism could reduce the
incentive for FEI to pursue EEC measures for these customers.”® An RSAM mechanism for
industrial customers is both unnecessary and problematic. It is unnecessary because, unlike
residential and commercial classes, the vast majority of the revenues from industrial customers
are fixed and therefore do not vary with the actual volume of gas delivered.*® Expanding the
RSAM to industrial customers would also be problematic for interruptible industrial customers

under Rate Schedules 7, 27, and 22, who receive non-firm service and only pay for the volumes

Exhibit B-11, BCUC IRs 1.61.2, 1.61.3 and 1.61.3.1.

Application, p. 115; Exhibit B-11, BCUC IRs 1.61.2, 1.61.3 and 1.61.3.1.
Exhibit B-11, BCUCIRs 1.67.2, 1.212.1 and 1.212.1.1, and 1.212.2.
Exhibit B-11, BCUC IRs 1.57.2 and 1.212.1.

14
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delivered. An RSAM would effectively impose a fixed revenue stream on these customers,

which would be inconsistent with the interruptible service that they receive."”

25. FEI also has a suitable incentive to pursue EEC programs for customers, whether
or not they are covered by the RSAM. This is demonstrated by the fact that FEIl already has EEC
programs for such customers. For customers involved in industrial manufacturing, FEI devises
customer tailored energy efficiency applications and, for those customers that are larger
commercial-type customers (included in Rate Schedules 4, 5, 7 & 27), FEI has EEC programs
related to HVAC and efficient boilers.’® FEI's commercial and industrial EEC programs are

discussed further in Part 8 of this Submission.

26. Any adverse impact to FEI from an industrial customer adopting an EEC measure
would be small and unlikely. This is because there is significant time required for industrial
customers to establish a capital plan for an energy efficiency upgrade, to apply for and receive
approval for an EEC incentive, and then to implement the energy efficiency upgrade. Industrial
customers will therefore be able to forecast the reduced volumes as part of the Industrial
Survey for that year, so that the lower volumes would be incorporated into the future year
forecast.”® Any adverse impact would therefore be limited to at most a one year period until
the revenue and cost impact would be included in the next revenue requirement application or

annual review.

27. In summary, expanding the RSAM to industrial customers would be inconsistent
with the rate design for those customers and is not necessary to provide an incentive to pursue

EEC programs. FEl therefore submits that there is no reason at this time to expand the RSAM.

Y Exhibit B-11, BCUC IR 1.67.2.

Exhibit B-11, BCUC IR 1.212.1.2.
Exhibit B-11, BCUC IR 1.212.3.

18

19
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(b) Industrial Customer Forecast

28. Information requests raised a potential concern with the industrial demand
forecast for Rate Schedule 22 customers and asked whether any improvements could be made

® The concern with respect to the Rate Schedule 22

to the industrial forecast methodology.2
customers appears to be driven by the variances from forecast since 2008. As FEIl explained
with respect to the industrial demand forecast generally, FEI understands from customers that
the variance has increased recently due in part to industrials customers’ response to falling gas
prices as compared to other sources of energy. In this situation it is not unreasonable for

customers to consume more than forecast.21

29. FEI has explained its industrial survey methodology in detail in the Application
and in response to IRs.?? FEI does not make any adjustments to forecasts that are submitted to
it by its industrial customers. The industrial survey used to develop the forecasts in this
Application used the latest version of FEI’s industrial survey tool. This tool is web based and
allows each customer to easily review both their historical consumption levels as well as the

survey data they sent FEI the previous year. FEl describes the tool as follows:

“In 2012 FEI used an enhanced forecasting tool in the form of a modern and
secure web site. The web site provided each industrial customer with 10 years of
historical consumption data (if available). The web site also displayed a graph of
their most recent survey (if completed) compared to the actuals for 2012. The
forecast to actuals graph was a new feature and designed to help each customer
develop a more accurate forecast”.

The materials from FEI's workshop on the demand forecast further explain the working of the

24
l.

survey with the aid of screen shots of the web site too FEI has improved the survey as much

as it can at this time to allow Rate Schedule 22 customers to provide a better forecast.”

?®" Exhibit B-11, BCUC IR 1.67.2; Exhibit B-24, BCUC IR 2.243.

' Exhibit B-11, BCUC IR 1.67.2.

2 Application, pp. 96-97; Exhibit B-11, BCUC IRs 1.67.1 and 1.67.4; Exhibit B-24, BCUC IRs 2.243.1 and 2.243.1.2.3.
 Exhibit B-11, BCUC IR 1.67.4.

** Exhibit B-2, EEC and Forecast Workshop Materials, PDF pp. 71 to 77.
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30. FEI forecast methodology for industrial customers has been used for many years
and approved by the Commission as reasonable most recently in the 2012-2013 RRA Decision.
While there may be recent variances above forecast due to industrial customers’ response to
falling gas prices as compared to other sources of energy, this is not a reason to change
methodology. FEI submits that its proven approach is sound and produces reasonably reliable

forecasts for the purpose of rate setting.

31. While FEI’'s methodology is reasonable, variances from any forecast are to be
expected. Variances from the industrial forecast have a small impact on rates.” For example, if
Rate Schedule 22 customers were to decrease their forecast demand by 5%, this would increase

127 To the extent

the average rate for all non-bypass customers by $0.005 / GJ, all else equa
that there are variances over the PBR Period, under the proposed PBR treatment, variances
between actual and forecast industrial revenues each year will be subject to the 50/50 earnings

sharing mechanism.

(c) Core Market Administration Expense (“CMAE”)

32. CMAE costs are a component of FEI's cost of gas as they are required to manage
FEI's natural gas and propane supply functions.”® FEI has not requested approval of CMAE costs
in this proceeding, but has instead sought approval of the CMAE costs as part of the cost of gas

29 As the Commission has set a

approval process as was done under FEI's previous PBR plans.
separate process for review of the CMAE costs, which is currently under consideration, FEI will

not address CMAE costs further in this Submission.°

> Exhibit B-24, BCUC IR 2.243.1.2.3.

Exhibit B-24, BCUC IR 2.243.1.

Exhibit B-24, BCUC IR 2.243.1.1.
Application, p. 113.

Exhibit B-24, BCUC IRs 2.293 and 2.294.

Order G-255-13 dated December 19, 2013 established the regulatory process for review of CMAE costs. The
proceeding record is on the Commission website at the following URL:
http://www.bcuc.com/ApplicationView.aspx?Applicationld=427.

26

27

28

29

30
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PART THREE: 2013 BASE O&M

A. Overview of the 2013 Base O&M

33. The 2013 Base O&M is the starting controllable O&M costs to which the PBR
formula will be applied to derive the formulaic controllable O&M costs over the PBR Period.
The 2013 Base O&M is the starting point from which future productivity is measured and
should reflect the level of required resources at the outset of the PBR Plan. FEI will be
managing the achievement of any savings or incremental costs on a company-wide basis as part
of the overall challenge FEI has in meeting its O&M and capital targets under a PBR Plan that
includes a large and significant X-Factor. The integrity of the PBR Plan and FEl's right to a
reasonable opportunity to earn a fair return therefore depends on the 2013 Base O&M being
set to reflect the level of required resources at the outset of the PBR Plan. Otherwise, if the
2013 Base O&M is set below this level, the targets under the PBR Plan will be unfairly and
systematically increased, potentially denying FEI its right to a reasonable opportunity to recover

its prudently incurred expenses and earn a fair return over the term of the PBR Period.

34. FEI has described how it has derived its 2013 Base O&M in Section B6.2.4.1 of
the Application, with details on a department-by-department basis in Section C3.>* Table C3-2

of the Application shows a breakdown of how the 2013 Base O&M was determined.*

35, FEI’'s 2013 Base O&M begins with the 2013 O&M approved by the Commission in
the 2012-2013 RRA Decision (the “2013 Approved O&M”). The 2012-2013 RRA Decision was
the outcome of a full oral public hearing in which the Commission fully reviewed and
determined the cost of service rates for FEI for 2012 and 2013. The 2013 Approved O&M is

therefore an appropriate starting point for the 2013 Base O&M.

36. As outlined in Section B6.2.4.1 of the Application, FEI makes three adjustments
to the 2013 Approved O&M to arrive at the 2013 Base O&M, as follows:

3 Application, as updated by Exhibit B-1-5.

> Table C3-2 was also updated in Exhibit B-1-5 for 2013 Actual expenditures.



(a)

(b)

(c)

37.

(a)

38.
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Sustainable Savings. An adjustment to recognize the sustainable savings that

were realized in 2012 and 2013 that should be carried forward to future years.

2013 Deferrals. Adjustments to include actual incurred 2013 non-controllable

O&M that is held in deferral accounts in 2013.

Accounting Changes. Adjustments are made that reclassify items from O&M to

capital to reflect the accounting changes sought over the PBR Period.
Each of the adjustments is discussed in the subsections below.

Adjustment for Sustainable Savings

FEI has identified $16.17 million®® in sustainable savings compared to the 2013

Approved O&M that are appropriately embedded in the 2013 Base O&M. FEl has classified

these amounts as savings because they result in a reduction in the 2013 Base O&M which is

then carried forward to future years of the PBR Period.>

39.

FEI describes the source of the sustainable savings as follows:*

“The labour savings arise primarily in the Operations, Information Technology,
Engineering Services & Project Management, Operations Support, Human
Resources and Finance/Regulatory departments. ... The labour savings are
primarily driven by integration activities with FBC, savings in IBEW training
through the use of new delivery models, refinement of the requirements for
supporting capital activities, streamlining processes and the use of technology,
and a shift to the use of contractors to allow more flexibility in staffing levels.
Savings in non-labour resulted from the savings in meter reading and billing
operations captured in the Customer Service Variance deferral account, offset by
increases to support customer and code driven requirements, and the increased
use of contractors.”

33

This is the updated number based on 2013 Actuals as discussed in the February 2014 Evidentiary Update,

Exhibit B-1-5. See updated Table C3-2.

34

35

Exhibit B-24, BCUC IR 2.275.2.
Application, p. 123.



40.

-15 -

The sustainable savings over the 2012-2013 period were identified by comparing

FEI projected O&M costs for 2013 (the “2013 O&M Projection”) to 2013 Approved O&M.*® As

stated by FEI regarding the development of the 2013 O&M Projection:

“FEl's department managers have developed a 2013 O&M Projection by
department, that can be relied upon to establish a 2013 Base O&M as a
meaningful starting point for the PBR. The 2013 Projection was compiled by
adjusting the 2013 Budget a) to incorporate FTE levels and an extrapolation of
annualized savings, based on those that were achieved in the first 4 months of
2013, and b) to recognize pressures and opportunities of a permanent nature
identified for 2013. Comparing the 2013 O&M Projection to the 2013 Allowed
O&M results in the assessment of sustainable savings.”

Projected savings as between 2012 and 2013 were detailed in Exhibit B-1, BCUC IRs 1.83.1 and

1.84.1.

41.

FEI updated the projected sustainable savings taking into account actual

spending in 2013 (“2013 Actual”) as described in the February 2014 Evidentiary Update in

Exhibit B-1-5. As discussed there, FEI has identified a total of $16.17 million®’ in sustainable

savings compared to 2013 Approved O&M and has reduced its 2013 Base O&M accordingly.

Examples of particular sustainable savings described in the Application and IR responses are

briefly reviewed below:

(a)

Customer Service. The vast majority of the sustainable savings - $12.5 million -
was achieved in the Customer Service department and captured by the
Customer Service Variance Deferral Account.®® FEI anticipated the potential for
these savings and applied for and received deferral treatment for these types of
costs over the 2012-2013 test period. The scope of the Customer Service
Deferral Account has been discussed in detail in BCUC IR 2.278.1. The savings

realized include the signing of a new meter contract, resulting in $8.6 million in

36

37

Exhibit B-24, BCUC IR 2.275.2.
This is the updated number based on 2013 Actual results as discussed in the February 2014 Evidentiary Update,

Exhibit B-1-5. See updated Table C3-2.
*®  Application, p. 151; Exhibit B-11, BCUC IR 1.92.1 and Exhibit B-24, BCUC IR 2.278.1.
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(c)
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° FEI has also described in detail the productivity improvements

reduced costs.>
in Customer Service and the regulatory history related to the in-sourcing of the
customer service function in the Application and in IRs. In short, FEI's Customer
Care Enhancement Project has continued to generate cost savings for the benefit
of customers. Other sources of savings in Customer Service were from lower
billing operation costs, the transfer of the Knowledge and Learning department

to existing resources in Human Resources, research studies and bad debt

expense.4°

Operations Department.  Partially offsetting the cost pressures in this
department, particularly in 2012, Distribution realized savings in IBEW training
costs of $750 thousand which are expected to be sustainable through the PBR
Period. The training efficiencies were gained through the adoption of a peer
training and competency assessment training model as well as fewer new hires

in 2012 and greater use of e-learning tools.*

Engineering Services & Project Management. In this department, FEI realized
$1.5 million in sustainable savings.*? This includes $600 thousand reduction in
processing BC One Call tickets,” as well as savings due to integration through the
appointment of a common Director of Engineering Services and Manager,

Project Management Office for the electric and gas utilities.*

Operations Support. Operations Support realized $1.123 million in sustainable

savings.45 These savings are due in part to the implementation of a variety of

39

40

41

42

43

44

45

Application, p. 144 and pp. 150-151; Exhibit B-11, BCUC IR 1.90.2.

Application, page 151 and see Exhibit B-11, BCUC IR 1.90.2 for further description of these savings.
Application, p. 139.

Application, Table C3-2, as updated by Exhibit B-1-5.

Application, p. 175; Exhibit B-24, BCUC IR 2. 264.1.

Application, p. 174; Exhibit B-24, BCUC IR 2.265.1.

Application, Table C3-2, as updated by Exhibit B-1-5.



-17 -

internal productivity enhancements throughout the department, as listed in the

Application.*®

(d) Environment Health & Safety. EH&S realized $319 thousand in sustainable
savings’’ as a result of the alignment of processes, programs and operating

standards and roles between the FEl and FBC.*®

(e) Finance and Regulatory Services. The 2013 O&M Projection for Finance and
Regulatory Services was approximately $900 thousand lower than the 2013
Approved, reflecting efficiencies realized in the department.49 Updating for 2013

Actual resulted in a further $180 thousand in sustainable savings.>®

42. In the 2012-2013 RRA Decision, the Commission was critical of FEI's productivity
focus. The Commission, amongst other items, directed FEI to reduce its O&M by $4 million as a
productivity challenge and directed FEI to come back with a PBR or productivity plan. As
demonstrated by the above, FEI has responded to this direction with renewed focus on
productivity51 and has reduced the 2013 Approved O&M by approximately $16.17 million, in

addition to meeting the Commission’s productivity challenge.

43, The benefit to ratepayers is that FEI has reduced the 2013 Base O&M by these

savings so that they will carry forward throughout the PBR Period.

(b) 2013 O&M Deferral Accounts

44, As stated in the Application, the 2013 deferral adjustments reflect the re-basing

of 2013 Approved O&M to 2013 Actual amounts for those items that are considered non-

e Application, p. 179.

Application, Table C3-2, as updated by Exhibit B-1-5.
Application p. 187; Exhibit B-24, BCUC IRs 2.270.2 and 2.270.5.
Application, p. 192.

Exhibit B-1-5, p. 3.

FEI's focus on productivity is discussed on pages 11 to 13 of the Application.

47

48

49

50

51
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controllable, and for which the variance is captured in a deferral account. In 2013, FEIl recorded

the following amounts in O&M related deferral accounts:

(a) $571 thousand in the Tax Variance deferral account related to PST for 9 months

of 2013 (equivalent to the $762 thousand for the full year).

(b) $923 thousand in the BCUC Levies Variance deferral account, representing the
difference between the actual amounts paid in 2013 and the amounts approved

in rates.

(c) $93 thousand in the Insurance Variance deferral account, representing the
difference between the actual insurance paid in 2013 and the amounts approved

in rates.

(d) $10.605 million in the Pension and Other Post-Employment Benefits (“OPEB”)

Variance deferral account related to O&M.

(c) Accounting Changes

45, The 2013 Base O&M includes adjustments for two accounting changes: the
allocation of retiree pensions/OPEBs and the capitalization of annual software costs. These
changes reallocate costs from O&M to capital. The changes are described in Section D3.1 of the

Application and are considered below in Part 5 of this Submission.

(d) Conclusion on 2013 Base O&M

46. FEI's 2013 Base O&M represents the appropriate base level of costs for the PBR
period, starting with the 2013 Approved O&M and reducing it for sustainable savings realized
over the last test period. Adjustments were also made to incorporate O&M deferrals during
2013 and accounting changes applied for in the Application. FEI’s PBR expert Black & Veatch

considers this approach to be reasonable given the fact that the current rates were set based
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on a full oral hearing that occurred recently.® It is common to use approved rates in
circumstances where the revenue requirements were recently assessed, and making known
and measured adjustments is also appropriate.53 The 2013 Base O&M is therefore a reasonable

and appropriate base on which to begin the PBR Plan.

B. Issues Raised

47. This section will address the issues raised with respect to the 2013 Base O&M.

O&M allocations from FEI to FAES are discussed in Part 8 below.

(a) Biomethane O&M

48. FEI’s Application proposed to include in O&M the biomethane program costs
that were recoverable from all customers as approved by the Commission.>® As noted in BCUC
IR 2.313.1 there were two amounts included in the 2013 Base O&M related to the biomethane
program: $410 thousand for Labour and Customer Education and $84 thousand for

Interconnect O&M Facilities.”

49, FEI stated that it would revise its proposal if necessary following the
Commission’s Decision on FEI’s filed Biomethane Service Offering: Post Implementation Report
and Application for Approval for the Continuation and Modification of the Biomethane Program

on a Permanent Basis (the “Biomethane Application”).56

50. In FEI's February 2014 Evidentiary Update, FEI updated its 2013 Base O&M to
take into account the Commission’s Order G-210-13 and Reasons for Decision on FEI's

Biomethane Application.”” Order G-210-13 revised the cost allocation rules for the biomethane

> Application, p. 55.

Application, p. 55; also see AUC Decision 2012-237, at pp. 19-20 (Exhibit B-1-1, Application, Appendix D9-3).
Exhibit B-24, BCUC IR 2.347.1.

Also see Exhibit B-24, Attachment 347.1, provided in response to BCUC IR 2.347.1.

Exhibit B-24, BCUC IR 2.348.2.

Exhibit B-1-5, p. 7.

53

54

55

56

57
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program, ordering that all costs of the biomethane program must be captured in the
Biomethane Variance Account (“BVA”) for recovery from those customers who participate in
the program. Biomethane O&M costs will therefore no longer be recovered in FEI's delivery
rates, but through the Biomethane Energy Recovery Charge (“BERC”). The exception to this is
the cost of the seven interconnection projects which were approved prior to Order G-210-13
under the Pilot Program and will continue to be recovered in delivery rates. The Commission

clarified this as follows:*®

“FEIl is correct in its understanding that the intent of the Commission Panel’s
decision is to apply the modifications to the Biomethane Program on a go
forward basis from the date of the Decision. The Commission Panel confirms
that, as such, the interconnection facility cost allocation methodology for the
Pilot Program as approved in Commission Order G-194-10 applies to the costs
associated with the interconnection facilities for the seven projects listed
above”.

51. Given the change in the cost recovery of biomethane program costs, in its
February 2014 Evidentiary Update, FEI has removed the $410 thousand in biomethane program
O&M from the 2013 Base Year for purposes of calculating the 2014-2018 O&M under the PBR
formula.® This amount is now included as a flow-through item outside of the PBR Plan
formula, with an offsetting recovery in Other Revenue, since it will not be recovered through
delivery rates. However, as the existing approved seven interconnection projects remain
recoverable in delivery rates, the $84 thousand of associated O&M remains in the 2013 Base

Year O&M and will remain under the PBR Plan.

(b))  CNG and LNG O&M

52. As discussed in Section B of the Application, O&M (and capital) associated with
FEI's NGT program, which includes both CNG and LNG service, are excluded from the PBR Plan

as they are tied to incremental revenue that is not part of the formula approach.®® The

% BCUC Letter L-10-14, dated February 18, 2014.

Exhibit B-1-5, p. 8.
Application, p. 56, as amended by Exhibit B-1-5.

59

60
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exception to this approach, as explained further below, is the O&M in the Energy Solutions and

External Relations department for NGT services.®

53. Attachment H of the Application provides a detailed discussion of FEI's NGT
program, including the complex regulatory history that has taken place over the past 4 years.
FEI has revised Attachment H twice during this proceeding. The first update was to take into
account Commission Decisions, including the Commission’s Decision on FEI's Application for
Rate Schedule 16.°* The second update was to take into account new regulations related to
CNG and LNG service, including Special Direction No. 5 which has directed the Commission to
treat CNG and LNG services as part of the natural gas class of service.®® As a result of Special
Direction No. 5, FEl is no longer seeking approval of separate classes of service to account for its
CNG and LNG activities. These changes, however, do not change FEI's approach of generally

excluding NGT O&M (and capital) from the PBR Plan.

54, The NGT-related O&M included in the 2013 Base O&M is offset by revenues
from the Commission-determined overhead and maintenance (“OH&M”) charge of $0.52/G),
which appears as Other Revenue. Under the proposed PBR methodology, the O&M amounts
will be escalated by the O&M formula over the PBR Period. The revenue recovery amounts will

be re-forecast each year as part of the Annual Review process.64

(c) Trends in Full-Time Equivalents

55. IRs explored the level of Full-Time Equivalents (“FTEs”) historically and for the
2013 base year. FEl submits that the Commission should be determining the 2013 Base O&M

based on the 2013 Approved levels, and not on a detailed historical or forecast review of FTE

® Exhibit B-24, BCUC IRs 2.313.1, 2.346.1.1, 2.346.2, and 2.346.3.

Exhibit B-1-3.
Exhibit B-1-5.
Exhibit B-24, BCUC IRs 2.313.1, 2.345.1, 2.346.1.1, 2.346.2, and 2.346.3. Exhibit B-1-5, February 2014

Evidentiary Update, p. 6. (Note that the FEI staff O&M for fueling stations is different than the $289 thousand in
contracting resources for NGT stations which have been excluded from the 2013 Base O&M.)

62

63

64
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levels. A review of FTE levels was conducted in the 2012-2013 RRA proceeding and was part of

the evidentiary record upon which the Commission determined the 2013 Approved amounts.

56. Nonetheless, the evidence shows that FEI's FTE levels are reasonable. For
instance, the response to BCUC IR 2.253.3 shows that the increase in O&M FTEs over the 2010
to 2013 period is due to Customer Service.®® This increase in Customer Service FTEs is a result
of the in-sourcing of the customer service function which has been reviewed and approved by

the Commission.

57. Further, BCUC IR 2.252.1 provides a detailed comparison of the FTE levels in
September 2013 to the FTE levels forecast by FEI in the 2012-2013 RRA. As shown in that
response, FEI has reduced FTE levels by 156 FTEs (excluding Customer Service) compared to the
2013 forecast in the 2012-2013 RRA. This was accomplished in part in response to the

Commission’s productivity challenge in the 2012-2013 RRA Decision.

58. Historical FTE counts were also examined on a department or business group
basis. The IRs asked, for example, about FTEs in the Energy Solutions and External Relations
(“ES&ER”) and Energy Supply and Resource Development (“ES&RD”) business units.®® Although
the increases in these units have been previously reviewed by the Commission in the 2010-
2011 and 2012-2013 revenue requirement proceedings, FEI has summarized the reasons for the
increases in BCUC IR 2.254.1 and the IRs referenced in that response. FEl has also provided a
comprehensive description of the changes in business drivers to the ES&ER department in
BCUC IR 2.284.1. The result of this information is a documentation of the cost pressures and
changes experienced in these departments and business units and the past history of
Commission approvals. This in turn illustrates why it is appropriate that the 2013 Base O&M be

set using the 2013 Approved amounts.

>  Exhibit B-24, BCUC IR 2.252.1.
® Exhibit B-24, BCUC IR 2.254.1.
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59. While FEI has provided the information requested in IRs, FEI submits that it is not
necessary to determine an FTE count for 2013 or revisit historical FTEs and the reasons for
historical increases in this proceeding. Rather, the Commission should rely on the 2013
Approved O&M which was the outcome of a full cost of service review, including a full oral

public hearing process.

(d) Historical Trends in Expenditures and Comparison to Other Factors

60. Some IRs®’ appeared to seek to revisit Commission-approved O&M costs based
on comparisons to costs in historical periods as far back as 2006 or based on comparison to
other factors. As discussed below, FEI submits that these comparisons are not valid. More
fundamentally, however, to the extent that such information is relevant, it was available for the
Commission’s consideration in the 2012-2013 RRA proceeding. That proceeding was based on
FEI's full cost of service forecast which underwent a full oral hearing review. The 2013
Approved O&M costs represent the Commission’s determination of the cost of service for 2013
based on a full evidentiary record including historical costs. FEl submits that the outcome of

that proceeding is the reasonable starting place for the 2013 Base Year Costs.%®

61. In response to these types of IRs, FEI has explained historical cost increases in an

number of departments, including the following:

(a) FEI has described the drivers of cost increases in the Engineering and Project
Management department since 2008, as has been previously reviewed and
approved by the Commission. These include changes to the BC Safety Authority
Gas Safety Regulations and the CSA Z662 standard.®

(b) For Operations Support, FEI reviewed the reasons for cost increases since 2008,

stating: “The increases were driven by a number of items that were discussed in

® E.g. Exhibit B-11, BCUC IR 1.127.3; Exhibit B-24, BCUC IR 2.258.1.

Exhibit B-11, BCUC 1.127.3.
Exhibit B-11, BCUC IR 1.135.4.
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past RRAs, including maintaining the existing radio network repeater sites,
additional gas detectors, pipeline emergency response equipment, electronic
meters and meter sets. Further costs were incurred for additional AMR network
fees, the introduction of Measurement Canada’s mandatory sampling plan SS-06

and to support additional capital work to sustain the existing pipeline.”70

(c) FEI has described the increased costs in the Facilities department, noting that the
majority of the cost increases from 2008 to 2013 are due to the two new contact
centres approved through CPCN Order G-23-10 and the 2012-2013 RRA Order G-
44-12.

(d) FEI has outlined the drivers of cost increases in the ES&ER department since
2010, including Safety Education Messaging, the Renewable Natural Gas (“RNG”)
program, the Long Term Resource Plan (“LTRP”), the High Carbon Fuel Switching

Program, Natural Gas Awareness, growth initiatives and inflation.”?

FEI was also asked why it was appropriate to set its 2013 Base O&M for the

Finance and Regulatory department at an amount that is higher than the 5-year historical

average.”> The short answer to this query is that Commission has already determined the just

and reasonable O&M costs of the Finance and Regulatory department that ought to be

recovered in 2013. The 2012-2013 RRA Decision did not consider it appropriate to use a 5-year

average of costs for any departmental O&M expenditure. Further, the use of a 5-year average

would not reflect FEI's required level of resources. As FEl stated in BCUC IR 1.117.1:

“A review of the historical numbers shows that, for each of the past 5 years, with
the exception of 2011, FEI's costs have increased. In the context of labour,
benefit and non-labour inflation alone, it is not realistic to expect that the 2013
projection would be equal to the average of the previous 5 years. Rather, the
expectation would be that the 2013 projection would be higher than the 2012

70

71

72

73

Exhibit B-24, BCUC IR 2.267.1.
Exhibit B-24, BCUC IR 2.268.1.
Exhibit B-24, BCUC IR 2.284.1.
Exhibit B-11, BCUC IR 1.117.1.
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actual, all else equal. The average annual increase in the departmental O&M
over the five year period is approximately 2.6%. At a minimum, the cost increase
would be expected to be in line with this. But given the one-time efficiencies
that are reflected in the historical numbers (the elimination of executive and
support positions and unfilled vacancies), this historical average increase is
understated when looking forward”.

FEI has also explained the variances from the amounts approved in the 2012-2013 RRA and
there is no evidence or suggestion of any imprudent expenditures. Moreover, FEI has proposed
to reduce its 2013 Base O&M for this department by $1,080,000 compared to 2013 Approved
to take into account sustainable savings it has achieved over the course of the 2012-2013 test

period.”*

63. Comparisons back to years as far back as 2006 may be based on the incorrect
assumption that the business has remained static over the intervening years and that the costs
should be expected to be similar. In fact, as discussed by FEIl in response to various IRs, the
business has not remained static. As noted by FEIl, earlier years reflect different accounting
classifications and a different set of circumstances, including different economic circumstances,
regulatory requirements and different physical requirements of the system. For example, with

respect to Operations, FEI explained:75

“For example, several accounting and operating code changes have occurred
since 2007 which preclude using 2007 as a comparative base. IBEW training
costs, prior to 2010 were included in loaded labour charge-out rates effectively
allocating half of these types of costs to capital and billable work; since the
accounting change, these costs are now 100% O&M. Similarly, a number of code
and regulation changes were introduced in 2010/2011 particularly CSA Z662,
Annex M&N which increased funding requirements around gas asset security
and integrity management programs”.

Other reasons why comparing the 2013 Base O&M to 2007 is not valid include various cost

76

pressures, the in-sourcing of Customer Service, and increases in Pension and OPEB.”” In short,

7 Exhibit B-11, BCUC IR 1.117.1 and Exhibit B-1-5, February 2014 Evidentiary Update, p. 3.

Exhibit B-11, BCUC IR 1.127.3.
Exhibit B-24, BCUC IRs 2.258.1, and 2.259.1.

75

76
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FEI's various explanations of cost increases demonstrate that any comparison of 2013 costs to
earlier years, such as 2006, 2007 or 2008, needs to take into account the changes that have

incurred in the intervening period and Commission-approved cost increases.

64. IRs also sought to compare certain categories of FEI's costs to factors that were
not appropriate.77 For example, FEI was asked for a comparison of ES&ER cost in relation to

customer additions. FEI explained why this is not appropriate as follows:”®

“While FEI has provided the calculation requested for the years 2010 through
2014, such a calculation does not provide for a relevant or appropriate measure.
This is because the ES&ER department is responsible for a variety of activities
which include customer attraction, customer retention, increasing natural gas
throughput, the development and implementation of new service offerings,
safety education messaging, the preparation of the LTRP, internal and external
communications, among others, and not all of these activities are directly related
to customer additions. Furthermore, there are other areas of the Company’s
operations that play a role in customer retention and additions. For these
reasons, the calculations provided in the schedule do not provide any meaningful
or relevant information from which to base decisions.”

65. Similarly, FEI was asked to compare trends in ES&ER O&M and ES&ER FTEs since
2006 to average customers and total natural gas deliveries, apparently based on the
assumption that there should be a correlation.”® As stated in FEI's response, there is no direct
relationship between FTEs in this department and average customers or natural gas deliveries.

FEI states:®°

“It is incorrect, however, to assume that costs incurred in a given year have a
direct relationship with total customers and net customers added to the system
in that same year. This assumption is flawed for the following reasons:

. The ES&ER group not only engages in activities to retain and attract
customers but also on compliance activities including the LTRP and

77 E.g. Exhibit B-24, BCUC IRs 2.261.1 and 2.269.1.
78 Exhibit B-11, BCUC IR 1.111.2.
Exhibit B-24, BCUC IR 2.254.2.
Exhibit B-24, BCUC IR 2.254.2.

79
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System Extension Test Filings. Please refer to BCUC IR 1.100.1 for a list of
key activities for this group.

. There is often a time lag for benefits to accrue from an initiative.
Activities undertaken in one period and often over a period of time will
reap benefits in future periods. For example, the company began its
efforts on the GGRR initiative in consultation with the government in a
period before the first GGRR customer was added to the natural gas
system.

J There are other external influences such as changes to codes, energy
policy and regulation and the cost of gas appliances, for which FEI has
limited influence, that significantly affect customer retention, additions
and growth, and such changes in external factors cannot be “measured”
in a such a graph.

Therefore, to base decisions on an evaluation of staffing levels against natural
gas deliveries gives an inaccurate and incomplete picture of the business and the
factors that affect it.”

Notably, the ES&ER department includes the EEC group whose purpose is to encourage

reduction in demand, not increase natural gas deliveries.®

66. In summary, questions of the nature described above appear to be based on the
incorrect premise that trends in FEI's actual costs can be compared against some other trend
that is more indicative of what FEI's costs should have been, whether that be inflation, an
historical average or one particular year or set of years that appears attractive. In fact, the only
determination of what levels of O&M are just and reasonable is by reference to the
Commission’s own decisions, which reflect the Commission’s consideration of, and
determinations on, the circumstances of the utility from year to year. Looking back at cost
increases in previous years leads back to a Commission approval of that increase, with the
exception of variances from approved. Therefore, attempts to revise the 2013 Base Year Costs

by reference to some earlier period inevitably lead to a direct contradiction with the

8 Application, p. 153.
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Commission’s past decisions. FEl therefore submits that the 2013 Base Year Costs should be set

with referenced to the 2013 Approved amounts.

67.

(e)

Expenditures above 2013 Approved

While overall FEI's 2013 O&M Projection was below the 2013 Approved O&M,

some categories of O&M costs were above the 2013 Approved amounts in those categories.

Information requests asked whether expenditures above the 2013 Approved O&M should be

included in the 2013 Base O&M.®? FEl's general response to this issue is as follows:®

“The base year is set on cost of service principles. The sustainable savings
represent a combination of the factors used to adjust the base period to a cost
of service. Similarly, any over expenditure of the approved budget represents
the actual cost of service because the budget is just a forecast of what costs are
likely to be in the period.

The 2012 and 2013 Approved budgets prepared in 2011 as part of the
2012/2013 RRA were developed with the best information at the time.
However, business conditions and requirements change over time affecting the
level of funding and resources required. In order to reflect the current level of
required resources, FEI's 2013 Base O&M reflects both increases and also
decreases from the 2012 and 2013 Approved base. It would be asymmetrical to
adjust for under-expenditures, but not to adjust also for the over-expenditures.

FEI's approach is consistent with historical practice where the Commission has
accepted that it is FEI’s role to manage the prioritization of its O&M funding and
that changes amongst departments have traditionally formed the base for O&M
going into a new test year.

In addition, not including expenditures above approved would understate the
current resource requirements in the Base Year and potentially undermine the
achievability of the PBR Plan. In filing a base year using updated cost of service
as has been done with the various adjustments, the base year is a starting point
from which future productivity is measured and should reflect the current level
of required resources for the PBR Plan. FEIl will be managing the achievement of
any savings or incremental costs on a Company-wide basis as part of the overall

82

83

E.g., Exhibit B-24, BCUC IRs 2.276.6, 2.279.3, 2.284.1, 2.287.2 and 2.287.3. Activity level view of variances for
2012 and 2013 were provided in Exhibit B-24, BCUC IRs 2.279.1 and 2.279.2.

Exhibit B-24, BCUC IR 2.276.6.
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challenge FEIl has in meeting its O&M and capital targets under a PBR Plan that
includes a large and significant X-Factor. This point is particularly important
because of the number of years that FEI has operated under PBR. Empirical
results show that the longer the utility operates under PBR the closer the X-
Factor comes to the actual level of technical change across the industry. Put
another way, the X-Factor is reduced over time. Since the base year is the basis
by which future productivity is measured, the reasonableness of the X-factor
depends in part on whether the base year reflects the current level of required
resources. If the base year is underestimated, this in effect increases the X-
Factor and potentially undermines the achievability of the PBR Plan.”

68. FEI submits that the entire envelope of O&M expenditures needs to be
considered to gauge the level of resources required by FEI at the outset of the PBR Plan, rather
than cherry picking subcategories of O&M expenditures for different treatment. If the 2013
Approved O&M is to be reduced for sustainable savings as FEI has proposed, then, to be
consistent, expenditures that were above 2013 Approved levels should also be incorporated
into the 2013 Base O&M as FEI has proposed. The approach of cherry-picking subcategories of
O&M above 2013 Approved levels artificially reduces the 2013 Base O&M, which would

compromise the integrity of the PBR Plan and would be unfair to FEI.

() Future Efficiencies

69. A number of information requests explored the extent of future efficiencies that
FEI may realize over the PBR Period.?* While the purpose of these IRs is not always clear, the
apparent thrust of some of these requests was to suggest that the 2013 Base O&M should be
reduced for potential future efficiencies. Such a reduction would be unfair to the utility
because it would change the basis on which the PBR Plan was proposed and would result in an
artificial reduction of the 2013 Base O&M as it would not reflect the level of resources required

by FEI at the outset of the PBR Plan. FEIl explained as follows:®

“FEI's delivery rates for the PBR Period will be calculated using the PBR formula,
not using the individual departments’ high level forecasts that were included in
Section C of the Application. FEI will be managing the achievement of any savings

8 E.g. Exhibit B-24, BCUC IRs 2.270.7 and 2.271.2.

% Exhibit B-24, BCUC IR 2.272.2.
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or incremental costs on a Company-wide basis as part of the overall challenge
FEI has in meeting its O&M and capital targets under a PBR Plan that includes a
large and significant X-Factor. This latter point is particularly important because
of the number of years that FEI has operated under PBR. Empirical results show
that the longer the utility operates under PBR the closer the X-Factor comes to
the actual level of technical change across the industry. Put another way, the X-
Factor is reduced over time.

The base year for a PBR is a starting point off of which future productivity is
measured. The base should reflect the current level of required resources. If the
Commission were to reduce the base for every potential productivity or savings
that FEl is aware of, not only would this be asymmetrical, as there are many cost
increases that FEI will encounter during the PBR period that it will be required to
manage, but the result would be that FEI would have no opportunities remaining
to achieve its significant productivity target during the PBR period, and would
not have a reasonable opportunity to earn a fair return. This would be contrary
to the intent of PBR, which is to incent the utility to find future productivity
savings.”

70. FEI reiterates that it is essential to the integrity of the PBR Plan that the 2013
Base Year Costs reflect the required level of resources at the outset of the PBR Plan. FEl's
proposed PBR Plan is based in part on FEl's ability to realize potential future efficiencies in
order to meet the productivity challenge embedded in the PBR formula. For example, the
benefits of FEI's information technology Benefits Management practice were considered in
determining FEl's proposed productivity improvement factor for the PBR Period. If the
Commission were to reduce the 2013 Base O&M for future efficiencies such as this, this would
compromise FEI's ability to meet the positive X-Factor and potentially FEI's right to a reasonable

opportunity to earn a fair return.

(g) “Temporary Costs” or Whether 2013 Costs Continue into the PBR Period

71. A number of IRs explored whether costs incurred in 2013 would continue into
the PBR Period, suggesting that, if not, then they should be removed from the 2013 Base O&M.
FEI's responses to these IRs demonstrate that the costs in question would continue over the

PBR Period:
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(a) In the ES&ER department, FEI has explained how expenditures on the LTRP will

continue over the PBR Period.®®

(b) In the Information Technology department, in 2013, FEI experienced an increase
of $600 thousand in non-labour for consulting backfills for IT, which are expected

to continue.?’

(c) In the Finance department, FEI has explained that certain costs for increased

taxation services are expected to continue over the PBR Period.®®

(d) FEI has explained that regulatory costs are expected to continue at 2013 levels
even with the approval of the PBR Plan. If FEI were not under PBR, FEI would

expect costs to increase rather than stay at existing levels as forecast.®

72. While these costs are in fact forecast to continue, this should not be the basis for
the 2013 Base O&M. The question is not whether each dollar spent in 2013 will be required in
2014 or any year of the PBR Period. Rather, the 2013 Base O&M should reflect the level
resources required at the outset of the PBR Plan. The controllable O&M costs over the PBR

Period will then be determined in accordance with the PBR Plan.

(h) Exclusion of Certain Groups of Costs from PBR

73. IRs explored whether the Business Development and Market Development
groups’ costs should be excluded from PBR. The Commission’s approved rates for 2012 and
2013, and for all prior years, have included the recovery of costs for these groups and have
treated them no differently than other O&M costs. The Business and Marketing Development
group costs should continue to be treated the same as other departmental O&M costs during

the PBR Period. Each group is discussed in more detail below.

Exhibit B-11, BCUC IR 1.99.1 and Exhibit B-24, BCUC IR 2.282.1.

Application, p. 170; Exhibit B-11, BCUC IR 1.115.1; Exhibit B-24, BCUC IR 2.290.
Exhibit B-24, BCUC IRs 2.291.7, 2.291.6.1 and 2.297.7.

Exhibit B-24, BCUC IR 2.292.
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74. The Business Development group is responsible for identifying, developing and
implementing new natural gas service offerings, including development of tariffs and seeking
regulatory approval. Such service offerings include, but are not limited to, NGT services, low
carbon product offerings, CNG and LNG for remote communities and off-grid applications and
the development of high horsepower transportation applications such as ferries, locomotives
and mine haul trucks. The costs captured in FEI's O&M for the Business Development group is
in support of natural gas load growth initiatives, and does not include any costs for TES
initiatives.”® Pursuant to section 3 of Special Direction No. 5 to the British Columbia Utilities

Commission, CNG and LNG services are now part of the natural gas class of service.”

75. In response to the question as to whether the Business Development group
should be included in the 2013 Base to which the PBR formula is applied, FEI noted that the
Business Development group is not a new group and has been part of FEI, by the specific name
of Business Development or another name, for many RRA and PBR cycles and as such the costs
incurred by this group have been approved by the Commission many times.”? The costs of this

group should continue to be treated the same now.

76. FEI elaborated on why the costs of this group should be included under the PBR

formula, as follows:*?

“Business Development is responsible for identifying, developing and integrating
new gas initiatives in order to adapt to changing market conditions. It is a
strategic and proactive group that monitors the company’s operating
environment to explore and assess future customer needs and opportunities for
natural gas and its use. Without such a forward-looking approach, FEI would be
limited in its ability to provide new natural gas services and offerings for which
our customers benefit. Further, FEl needs to be able to continue to innovate and
adapt to changing market conditions and employ opportunities to mitigate
potential negative impacts to existing and future ratepayers.

% Exhibit B-11, BCUC IR 1.110.2.1.

1 B.C. Reg. 245/2013, dated November 28, 2013. Filed under Tab 1 of Exhibit B-1-5.
%> Exhibit B-11, BCUC IR 1.110.2.

» Exhibit B-11, BCUC IR 1.110.2.
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For clarity, as it pertains to cost allocation methodology, as new service offerings
are being developed these are brought forward to the Commission for approval
and it is through these regulatory proceedings that appropriate cost allocation
methodologies are approved by the Commission. This has been the case with
new service offerings, such as RNG, NGT and prior to the AES Decision, the AES
offerings. With respect to new future business initiatives, it is not reasonable for
FEI to provide a proposal of new business activities to be developed and offered
to customers in future years since these have not yet been identified. When FEI
next files a comprehensive rate design application along with supporting COSA
models, a review of how the cost allocation related to these services integrates
with the overall cost allocation methodologies employed, will be reviewed.

FEI submits that there is no justification to treat the activities of the Business
Development group in a different manner than any other department. As the
business development activities that benefit natural gas ratepayers are ongoing
activities which often require development over a period of time, often
exceeding at least one year, in order to move through the various phases of
feasibility, implementation and management, the cost of the Business
Development group should be included in the base to which the O&M formula is
applied during the PBR period. It would not be appropriate and would incur
unnecessary complexity, to exclude the cost of the Business Development group
from the revenue requirements in the year that they are incurred and have FEI
request recovery of the actual Business Development costs at the Annual
Review, for recovery in following year. In addition, FEI requires stability in
personnel and budget planning and the Business Development group should be
treated no differently than any other part of the company that supports FEI's
sustainment, growth and customer offerings.”

77. For these reasons, the Business Development group costs should continue to be

treated the same as other department O&M costs.

78. The Market Development group is responsible for service process
improvements, and the evaluation of market conditions, emerging gas technologies, and
upcoming changes in codes and regulations on future natural gas use. The employees in the
Market Development group are also responsible for the forecasting of short term and long term

energy demand and customer gas use, along with the development of the company’s LTRP.*

o Application, p. 154.
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79. FEI was asked: “If the FEI cannot provide a clear and concise description of the
methodology to allocate costs to the new customer initiatives, would it be appropriate to
exclude the cost of the Market Development area from the revenue requirements in the year
that they were incurred and have FEl request recovery of the actual Market Development costs
at the Annual Review, for recovery in following year (i.e. 2014 Market Development cost would
be reviewed at the 2014 Annual Review and recovered in 2015 rates)? Please explain why, or

7% The question apparently assumed that the initiatives in the Market Development

why not.
group required a methodology to allocate costs to such new customer initiatives. As FEl has
explained, the new customer initiatives and rate offerings developed by the Market
Development group are developed and implemented for the traditional base of natural gas
customers and benefit such customers.”® It is therefore appropriate for the costs of these

initiatives to be recovered from customers similar to other O&M costs. To the extent the

Commission is concerned about biomethane or NGT initiatives, these are addressed above.

80. The Market Development group is also responsible for, among other activities,
short and long term energy forecasting, the preparation and compilation of the Long Term
Resource Plan, preparation and filing of the System Extension Test, and EEC Reporting.”’ These
activities are items that FEI has been specifically directed to do by the Commission. It is
therefore appropriate that these costs be treated similar to other O&M costs. FEIl requires
stability in personnel and budget planning, and the Market Development group should be
treated no differently than other parts of the company that supports FEI's sustainment, growth

and customer offerings.98

% Exhibit B-24, BCUC IR 2.286.4.1.

Exhibit B-24, BCUC IRs 2.286.3 and 2.287.1.
Exhibit B-24, BCUC IR 2.286.1.
Exhibit B-24, BCUC IR 2.286.4.1.

96
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81. Further, under PBR principles, the costs of the Market Development and
Business Development groups should be included in the formula-based O&M. FEI explained as

follows with respect to the Market Development group:99

e The Market Development O&M costs fall into the category of costs that
are controllable by the Company. A basic structural principle in the
proposed PBR is to incorporate incentives into the cost of service
elements that are controllable by the Company and treat non-
controllable costs on a pass through basis. With respect to O&M
expenses the items that are removed from the O&M formula are non-
controllable cost items such as pension and insurance costs. Treating
controllable cost items such Market Development O&M costs as
proposed in the question would mark a departure from this principle.

e Another general principle of PBR is to adopt higher level formulas for
setting rates or cost components in rates and to take the focus off line
item cost management as is more a characteristic of cost-of-service
regulation. The utility under PBR has more freedom to adapt and
optimize its operations (within the constraints of meeting service quality
requirements). Removing Market Development O&M costs from the
O&M formula and reforecasting them each year as proposed would be
contrary to this aspect of PBR.

e Setting aside the Market Development O&M costs for special treatment
would also run counter to the goal of streamlining the regulatory process
under PBR. Regulatory burden would be added to review and approve
this item on a yearly basis.

e Lastly, the inference in the question suggests that the activities of the
group are not prudently incurred and as such should not be included in
regular O&M. FEI does not agree with this inference. The Market
Development group, and the activities they perform, has been part of the
FEI O&M and activities through many RRA applications. It is not a new
group or activity. To suggest that as part of a PBR application these
activities should not be performed or if so, at risk to the shareholder until
application is sought to recover costs is contrary to the regulatory
compact.

% Exhibit B-24, BCUC IR 2.286.4.1.
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82. For the reasons above, FEI submits that the costs of the Business Development

and Market Development groups are properly included within the PBR formula.
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PART FOUR: 2013 BASE CAPITAL

A. Overview of the 2013 Base Capital

83. Pursuant to the PBR Plan, the rate base used to determine rates during the PBR
Period will make use of a formula based approach for calculating FEI’s Sustainment, Growth and

100 The objective of this classification is to include all controllable

Other Capital expenditures.
capital components of total rate base in the formula, which excludes those components of rate
base that do not relate directly to regular capital expenditures. Expenditures for CPCNs would
continue to be reviewed and approved by the Commission through separate regulatory

processes.™!

84. As discussed above with respect to the 2013 O&M Base, the 2013 Base Capital is
the starting point from which future productivity is measured and should reflect the level of
required resources at the outset of the PBR Plan. FEI will be managing the achievement of any
savings or incremental costs on a company-wide basis as part of the overall challenge FEI has in
meeting its O&M and capital targets under a PBR Plan that includes a large and significant X-
Factor. The integrity of the PBR Plan and FEI’s right to a reasonable opportunity to earn a fair
return therefore depends on the 2013 Base Capital being set to reflect FEI's level of required
resources at the outset of the PBR Plan. Otherwise, if the 2013 Base Capital is set below this
level, the targets under the PBR Plan will be unfairly and systematically increased, potentially
denying FEl its right to a reasonable opportunity to earn a fair return over the term of the PBR

Period.

85. FEI has used the approved capital expenditures for 2013 from the 2012-2013

102 P
%2 Similar

RRA Decision (“2013 Approved Capital”) as the starting point for the capital formula.
to the methodology used to arrive at the 2013 O&M Base, adjustments are made to the 2013

Approved Capital to arrive at the 2013 Base Capital. These include:

1% The treatment of capital expenditures under the PBR Plan is discussed in Section B6.2.5 of the Application.

101 Application, p. 203.

102 Application, Section B6.2.5.1, as updated in Exhibit B-1-5.
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I “"

. Adjustments to include the capital portion of 2013 Actual “non-controllable”

items that are held in deferral accounts in 2013 (PST and Pension amounts); and

° Accounting changes that reclassify items from O&M to capital.

86. The goal of these adjustments is to determine the appropriate starting point or
base for capital expenditures in the upcoming PBR period. The calculation of the 2013 Base
Capital is shown in Table B6-6 on page 61 of the Application, as amended in the February 2014

Evidentiary Update. The adjustments to the 2013 Approved capital are as follows:

(a) An adjustment is made for two deferrals of capital during 2013, as follows:

° $1.999 million in the Tax Variance deferral account relating to PST on
capital.
° $1.311 million in the Pension and OPEB Variance deferral account related

to capital expenditures.

(b) The 2013 Base Capital includes adjustments for two accounting changes: the
allocation of retiree pensions/OPEBs and the capitalization of annual software
costs. These changes reallocate costs from O&M to capital. The changes are
described in Section D3.1 of the Application and are considered below in Part 5

of this Submission.

(c) The 2013 Base Capital has been restated to show vehicle purchases that will start
in 2013, at the 2013 Approved amount for vehicle lease additions of $2.860
million. This adjustment is a reclassification of what was considered a capital
addition (the vehicle capital lease) to a capital expenditure (an upfront payment
for the purchase of a vehicle) and therefore does not affect total capital
additions. This adjustment is described further in Section D3 Accounting Policies

and discussed in Part 5 of this Submission below.
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87. FEI has not adjusted the 2013 Approved Capital for sustainable savings as FEI's
required level of resources was not below the 2013 Approved Capital, as confirmed by the
projected and actual capital expenditures over this period. As described in Section C4 of the
Application, the total of the 2012 Actual and the amounts projected by FEI for 2013 (the “2013
Capital Projection”) were very close to the amounts approved in the 2012-2013 RRA Decision.
2013 Actual capital expenditures were $6.4 million higher than the 2013 Capital Projection,
after removing the Biomethane interconnect facilities and, overall, the combined 2012 and

2013 Actual spending was $5.3 million above the 2012 and 2013 Approved.103

88. Excluded from the capital expenditures subject to the formula are the following:

(a) Biomethane upgraders and future interconnect costs. Biomethane upgraders and
future interconnect costs are not recovered through the delivery rate, but rather

through a separate rate setting process, i.e. the setting of the BERC.

(b) CNG and LNG fuelling stations. NGT fueling station capital costs are associated
with incremental NGT revenues that are tracked outside the PBR formula and

are recovered through a separate rate setting process.

(c) The future Tilbury expansion costs. Because FEl is still in the early stages of
project development, the expansion of the Tilbury facility and any net impact on

the revenue requirement will be discussed in future FEI annual review filings.***

(d) CPCNs. CPCNs are subject to separate regulatory processes.

89. Consistent with past practice, the impact of CPCNs will not be included in rates

until FEI has received Commission approval for such projects through separate processes.105

103 Application, p. 61, as revised by Exhibit B-1-5.

Exhibit B-1-5, p. 6.
Application, p. 61, as revised by Exhibit B-1-5.

104

105



-40 -

B. Issues Raised
90. The subsections below will address the issues raised with respect to the 2013
Base Capital.

(a) Subcategories of Capital Expenditures Below Approved

91. A number of information requests suggested that capital expenditures below
2013 Approved Capital in certain categories should be used to set the 2013 Base Capital instead
of the 2013 Approved amounts. For example, it was suggested that the 2013 Projected
expenditures for mains and meters (a subcategory of Growth Capital expenditures) should be
used instead of the 2013 Approved amount.’®® In principle, if 2013 Approved amounts are to
be reduced for expenditures below approved levels in selected categories, then they should
also be increased for expenditures above approved levels in other categories. FEl explained

why its approach is reasonable as follows:’

“FEl recognized that the 2013 base for the 2014-2018 formula should be a
number that has undergone a full review in a public hearing. For that reason, FEI
used the 2013 approved Capital Expenditures in Order G-44-12 as the starting
point for the Capital formula, rather than 2013 projected expenditures. Overall
2013 spending in aggregate is projected to be approximately $6.5 million higher
than 2013 approved amounts. As such, using projected expenditures for 2013 as
the starting point for the Capital formula would have resulted in a higher 2013
base than that proposed in the PBR Plan.

With capital spending, particularly for mains projects which are often discrete in
nature, there may be timing issues for project completions that lead to
fluctuations in capital additions from year to year. Under-spending in one year
does not imply a permanent reduction that would be carried to the subsequent
years.

In addition to the issue discussed above, the concept of re-setting the base as
proposed in the question is contrary to the general intent of establishing a PBR in
the first place. The base levels in the PBR capital formulas and the I-X escalation
factors are intended to establish an appropriate reference level of capital

1% Eyxhibit B-26, BCUC PBR IR 2a.15.3.

197 Exhibit B-26, BCUC PBR IR 2a.15.3.
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spending from which FEI will seek to find efficiencies for the term of the PBR. If
the base is to be reset because expenditures in a particular category, such as
mains capital, are under-spent in a particular year, this would diminish the
incentive power of the PBR Plan significantly and reduce the motivation to
pursue efficiencies for the longer-term benefit of customers.”

92. All components of capital expenditures need to be considered to take into
account FEI's required level capital investments at the outset of the PBR Plan. A fair assessment
of FEl's required investment in Growth capital, for instance, should take into account the
required expenditures both in mains and meters and in services.'® Further, as explained
above, any underspending may be due to timing issues for project completions, and not reflect

a permanent reduction in capital requirements.

93. Similarly, FEI was asked if the 2013 Base Capital should be reduced for the
expenditures in the subcategory of Transmission System Reinforcements that were below 2012
and 2013 Approved.'® Again, this suggestion ignores the principles on which the 2013 Base
Year Costs should be set as discussed above, and instead attempts to cherry pick categories of
expenditures below 2013 Approved to artificially reduce the 2013 Base Capital. FEIl submits
that the use of the 2013 Approved Capital is a principled basis on which to set the 2013 Base
Capital and should be approved.

(b) Expenditures Above Approved

94, Other information requests inquired into whether expenditures above 2013
Approved Capital for the Regulator Evergreening project should be removed from the 2013
Base Capital.'®® As discussed in the response to these IRs, FEI spent more than forecast and
approved on Regulator Evergreening costs in 2012 and 2013. However, the 2013 Base Capital is
based on the 2013 Approved Capital. As such, any spending above 2013 Approved Capital is

not included.

1%8 Exhibit B-26, BCUC PBR IR 2a.15.5.1.

Exhibit B-11, BCUC IR 1.153.1.

Exhibit B-11, BCUC IR 1.154.1 and Exhibit B-24, BCUC IR 2.297. See the Application, pp. 220-221, regarding the
Regulator Evergreening capital costs.
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(c) Historical Costs

95. Information requests explored trends in historical Sustainment Capital costs,
suggesting that the 2013 Base Capital in this category of expenditures should be reset on the
basis that the expenditures from 2004 to 2010 represent the “true costs for its normal course
of business in this area”.!’* The measure of the “true costs” of its business that FEI has
proposed is the amount approved by the Commission to be just and reasonable. The 2013
Approved Capital demonstrates that the Commission has reviewed and approved increases in
the level of expenditures over the past years based on evidence presented and tested in
revenue requirement proceedings. FEI’s submissions on this point are similar to those made in

Part 3 above with respect to the 2013 Base O&M. Briefly, resetting the 2013 Base Capital with

reference to historical trends is inappropriate for a number of reasons:

(a) The Commission has already approved FEI’s capital costs for 2012 and 2013 in its
2012-2013 RRA Decision. There is no need to reanalyze the need for capital
expenditures that have already been previously justified by FEI and approved by
the Commission. Resetting the 2013 Approved Capital would be inconsistent
with the Commission’s own decisions. No facts or circumstances have changed

that would justify such inconsistent decisions.

(b) Present capital requirements are markedly different than the capital

requirements in past years. Specifically, the current needs of the system are

112

greater than what they were from 2004 to 20009. Since 2004, system

conditions, code requirements, asset management expertise and sustainment
requirements have changed.113 Efficiencies achieved during the previous PBR
period managed to control increases in expenditures, but did not reduce the

114

long-term needs of the system. Notably, FEI's assets are aging and FEI has

" Exhibit B-24, BCUC IR 2.296.6.4.

Exhibit B-24, BCUC IRs 2.296.6, 2.296.6.1, 2.296.6.2, 2.296.6.3, 2.296.6.4, and 2.296.6.6.2.
Exhibit B-24, BCUC IR 2.296.6.3.
Exhibit B-24, BCUC IRs 2.296.6.1 and 2.296.6.3.
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implemented the Long Term Sustainment Plan which has resulted in an

5

improved understanding of asset condition.'”> A number of programs and

projects have been identified that are mandatory to maintain safe, reliable

® For these and other reasons

service of the natural gas delivery system.'!
discussed in FEI's IR responses, the facts demonstrate that the 2013 Base Capital

is justifiably higher than the expenditures from 2004-2009.

(c) The theory of PBR and the basis of the PBR Plan requires that the 2013 Base
Capital be set on the requirements of the utility for that year using cost of
service principles, which is why the 2013 Approved Capital - determined by the
Commission in a full oral hearing - is the most reasonable starting place.
Resetting the 2013 Base Capital to the level of expenditures in 2004-2009
undermines the PBR Plan by “baking in” an arbitrary level of efficiencies into the
2013 Base Capital. This would have the potential effect of denying FEI’s right to

a reasonable opportunity to earn a fair return.

96. In short, setting the 2013 Base Capital using the 2013 Approved Capital takes
into account the historical cost increases that the Commission has reviewed and approved over

the years and is consistent with the principles of PBR.

(d) Future Costs

97. Some information requests appeared to explore whether certain capital
expenditures were required throughout the PBR Period with the implicit suggestion that the
2013 Base Capital should be reduced. For example, information requests explored
expenditures on Meter Recalls and Exchanges which are part of the Sustainment Capital

7

portfolio.’”” As demonstrated by FEI's evidence on these expenditures, the 2013 Approved

Capital reflects the 2013 cost of service and, given the forecasts over the PBR term, the 2013

> see Exhibit B-1-1, Appendix C3 for a report on FEI's Long Term Sustainment Plan.

Application, pp. 210-216; Exhibit B-24, BCUC IR 2.296.6.1.
Exhibit B-11, BCUC IR 1.155 and Exhibit B-24, BCUC IR 2.299.
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d.'*® FEl has also explained why

Base Capital will provide a challenge to FEI over the PBR perio
Regulator Evergreening project costs will continue to be required over the PBR Period.'*’
Under a PBR Plan, however, controllable costs over the PBR Period are to be set pursuant to the

PBR formula, not on a cost of service forecast basis.

98. As FEI has emphasized, it is central to the PBR Plan that the 2013 Base Capital be
based on the resources required by the utility in the base year, not over the PBR Period. The
level of productivity that FEI is expected to achieve compared to the 2013 Base Capital is set by
the PBR formula. Reducing the 2013 Base Capital for potential savings would be asymmetrical,
as there are many cost increases that FEI will also encounter during the PBR Period that it will
be required to manage. Furthermore, the result would be that FEI would have no opportunities
remaining to achieve its significant productivity target during the PBR Period This would be
contrary to the intent of PBR, and would potentially deny FEIl its right to a reasonable

opportunity to earn a fair return.*®

118 Application, pp. 218-220; Exhibit B-11, BCUC IR 1.155 and Exhibit B-24, BCUC IR 2.299.
1% Application, p. 220; Exhibit B-11, BCUC IR 1.156 and Exhibit B-24, BCUC IR 2.302.
2% Exhibit B-24, BCUC IR 2.272.2.
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PART FIVE: FINANCING, TAXES, ACCOUNTING POLICIES AND DEFERRALS

99. In addition to the 2013 Base Year Costs which will be used to determine future
costs under the PBR formula, FEl's delivery rates will be set to recover items that are not
tracked under the PBR formula. These include interest expense, return on equity, taxes,
pension and OPEB expenses and insurance costs, depreciation and amortization, CPCN

1

expenditures and other deferred charges.12 These items outside of the PBR formula are

discussed in Section D of the Application.

100. FEI's forecast of financing costs, approved return on equity, and tax expenses for
2014 is described in Sections D1 and D2 of the Application. Based on FEl's review of the
information requests, no material issues were raised in the proceeding with respect to the
financing and tax expenses forecast for 2014. Under FEI's PBR Plan, FEI will be reforecasting

these expenses each year of the PBR Period in the Annual Review process.

101. Section D3 of the Application sets out FEI's accounting policies and procedures
which are expected to remain in place for the course of the PBR Period. FEl is requesting
approval of several changes to accounting policies. These include changes to accounting
policies, such as capitalization of software costs, that result in a different allocation of certain
costs between O&M and capital as referenced above in respect to setting the 2013 Base Year
Costs. Other accounting policies and procedures canvassed in Section D3 include, for example,

depreciation, shared and corporate service, and capitalized overhead.

102. Section D4 of the Application describes FEI's request for approval of 2 new rate
base deferral accounts, changes to existing rate base deferral accounts, and the discontinuance

d.'? FEl also has a number of deferral

of 18 deferral accounts that are no longer require
accounts for which no changes are sought and which will continue as previously approved.*??

This section was updated by Exhibit B-1-3 and more recently by the February 2014 Evidentiary

12 Application, Section 6.3.2, pp. 68 to 70.

Application, pp. 290-309, as updated by Exhibit B-1-3, B-15 and B-1-5.
Application, p. 290, Footnote 60.
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Update, which updated the balances in the deferred charges to reflect 2013 Actual additions,
withdrew FEl's request to discontinue the CNG and LNG Recoveries Deferral Account, and

124 An updated list of

requested the discontinuance of the Fueling Station Variance Account.
FEI's requests with respect to deferral accounts is provided on page 6 of the Application, as

updated by the February 2014 Evidentiary Update.

103. The following subsections of this Submission will discuss the accounting policies
and deferrals that were the subject of material information requests during the proceeding. FEl

notes the following:

(a) The discontinuation of the Depreciation Variance Deferral Account is discussed

below under Accounting Policies under the heading of Depreciation.

(b) The TESDA Overhead Allocation Variance Account is addressed in Part 7 of this

Submission below.

(c) The amortization period of the EEC deferral accounts is addressed in Part 8 of

this Submission below.

A. Accounting Policies
(a) Discontinuance of US GAAP to Canadian GAAP Reconciliation

104. FEI is requesting to discontinue the US GAAP to Canadian GAAP reconciliation
starting with the 2013 BCUC Annual Report. Preparation of the reconciliation is no longer in the

public interest for a number of reasons. As stated in the Application:125

“In Order G-117-11 the BCUC approved the adoption of US GAAP by FEI for
regulatory accounting and reporting purposes effective January 1, 2012. As part
of that order, the Commission requested an annual reconciliation from US GAAP
back to Canadian GAAP. FEIl has provided this reconciliation in the 2012 BCUC
Annual Report Tab 17. This reconciliation provides a link back to Canadian GAAP

2% Exhibit B-1-5, p. 4-6.

12> Application, p. 264.
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which existed prior to 2012. However, FEI no longer maintains specific
accounting records in compliance with pre-2012 Canadian GAAP since they are
not used for any other reporting purpose. It will therefore become increasingly
complicated to complete this reconciliation on a prospective basis. Further, the
effects of US GAAP for regulatory accounting and reporting, which related to
pension and other post-employment benefits, are now embedded and
transparent within the Application as reflected in Section D4 Deferrals. Given
these developments, FEI does not see any need to continue with the
reconciliation and believes that the US GAAP accounting changes for FEI should
be treated the same as any other accounting policy change that has been
previously implemented and communicated in previous applications.”

105. The reconciliation should be also discontinued as it could be misleading as it may
not identify the true differences that would exist if pre-changeover Canadian GAAP had

® FEI explained that beginning in 2012 pre-

continued to be a financial reporting option.*?
changeover Canadian GAAP was withdrawn by Canadian standard setters and ceased to exist as
a financial reporting option. Therefore, to the extent that a difference from pre-changeover
Canadian GAAP arises from a change in accounting guidance by US standard setters, it would
not be possible to determine whether a similar accounting guidance change would have

occurred under Canadian GAAP if this financial reporting option had continued to exist.

106. In summary, FEI submits that the reconciliation is no longer required, is

potentially misleading and should be discontinued.

(b) Allocation of Retiree Pension and OPEBs

107. FEl is requesting approval to include both the current service and retiree portion
of pension and OPEB expenses in benefit loadings. In 2010, FEI separated the current service
portion and retiree portion of both pension and OPEB expenses. This change was made in
anticipation of the adoption of International Financial Reporting Standards (“IFRS”) which
allowed for the capitalization of only direct expenditures into benefits loadings and capital. As
a result of the adoption of US GAAP starting January 1, 2012 and the plan to continue using US

GAAP as the basis of financial and regulatory accounting during the PBR Period, FEI is

126 Exhibit B-24, BCUC IR 2.316.2.
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requesting to include both the current service and retiree portion of pension and OPEB
expenses in benefit loadings, consistent with the practice prior to 2010. For the 2013 Base Year

Costs, this has the impact of shifting $930 thousand from O&M to capital.**’

108. The US GAAP guidance that supports FEI's proposed accounting treatment is as

follows:'%®

“ASC 715-30-35-3, Compensation-Retirement Benefits, Defined Benefit Plans-
Pension, refers to Net Benefit Cost (referred to specifically as net periodic
pension cost in US GAAP below) as a "homogeneous amount." Although the
components of Net Benefit Cost are measured separately, they should be
reported together as a single pension expense on the face of the financial
statements. Accordingly, it would not be appropriate to disaggregate the
individual components of the pension cost (e.g., service, cost, interest cost,
amortization of net gains and losses) and report them separately in the financial
statements.”

109. The proposed accounting treatment is being used by FBC, and has been

reviewed and accepted by FBC’s auditors.?

110. While the proposed change would reduce O&M volatility to an extent, this was
not FEI's goal in seeking approval of this change. Rather, the primary intent of the proposed
change in accounting treatment is to better align with the relevant US GAAP guidance, and to

obtain consistency in accounting policy with FBC.™

111. FEI's proposal for the treatment of the retiree portion of pension and OPEB
expenses is therefore consistent with US GAAP, reverts to the treatment used by FEI prior to

consideration of a transition to IFRS, and is consistent with the accounting policy of FBC. As

such, FEI respectfully requests that this accounting change be approved.

27" Application, p. 285 and Exhibit B-11, BCUC IR 1.164.

Exhibit B-24, BCUC IR 2.317.2.
Exhibit B-24, BCUC IR 2.317.2.
Exhibit B-24, BCUC IR 2.317.4.
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(c) Capitalization of Annual Software Costs

112. FEI is proposing to adopt a capitalization methodology for the treatment of
annual software costs paid to vendors in support of upgrade capability. The costs allocated to
capital using this methodology are to fund only the upgrade component of the annual costs

which extend the life of the affected software assets. Annual software costs in regards to

1

support and maintenance continue to be an operating expense.13 FEI has estimated the

percentage allocations of capitalized software, e.g. 30% of Microsoft annual desktop software

costs, based on a combination of the expected benefits to be derived from the software and

B2 The impact of this change to the 2013 Base

| 133

the feedback provided by FEI's external vendors.

Year Costs is to shift $1.8 million of O&M to capita

113. This change in methodology was proposed because it results in an allocation of
O&M and capital that more accurately reflects the capital nature of annual software costs and
is better aligned with US GAAP.**  US GAAP allows for costs associated with upgrades to be
capitalized because the upgrades result in either enhanced functionality of the software or
extensions to the useful life of the existing software. ASC 350-40, Internal — Use Software

(Intangibles — Goodwill and Other) states the following:**

“25-7 In order for costs of specified upgrades and enhancements to internal-
use software to be capitalized...it must be probable that those expenditures will
result in additional functionality.

25-11 External costs incurred under agreements related to specified upgrades
and enhancements shall be expensed or capitalized...If maintenance is combined
with specified upgrades and enhancements in a single contract, the cost shall be
allocated between the elements...”

1 Application, p. 265.

2 Exhibit B-11, BCUC IR 1.165.5.
133 Application, p. 265.

3% Exhibit B-24, BCUC IRs 2.318.4 and 2.318.5.

3% Exhibit B-11, BCUC IRs 1.165.1 and 1.165.1.1.
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114. The proposed change in capitalization methodology is better aligned with US
GAAP guidance as the upgrade costs to be capitalized result in either enhanced functionality of

6

the software or extensions to the useful life of the existing software.’*® FEI has provided

137 Generally, software is kept current and useful

examples of software that have this effect.
through continual upgrades and the annual investment in these upgrades generally extends the
life of the software asset many years after the original investment is fully depreciated. Without
these upgrades complete software replacements would need to be done regularly with a higher

capital cost and increased business disruption.138

115. The proposed treatment is employed by FBC and has been reviewed and

° In summary, FEI's proposed accounting change results in a

accepted by FBC’s auditors.*
better alignment with US GAAP and the capital nature of annual software costs and is
consistent with the treatment of FBC. FEI therefore submits that the change is just and

reasonable and respectfully requests that it be approved.

(d) Purchases of Vehicles

116. For historical reasons that FEI has explained in response to information requests,

190 FElis seeking approval

FEI currently acquires the majority of its fleet from a 3rd party lessor.
to change this practice and transition to an owned fleet. This is a more cost-effective option,
with the lowest rate impact to ratepayers, and would be consistent with the practice of FEVI,
FEW and FBC which currently purchase their vehicles. FEI's change from a lease to own
approach for vehicle acquisition will align all the FortisBC companies and therefore reduce the

administrative burden that currently exists within Fleet Management associated with using two

[
w
a

Exhibit B-24, BCUC IR 2.318.3.
7 Exhibit B-24, BCUC IRs 2.318.6 and 2.318.7.
® Exhibit B-11, BCUC IRs 1.165.2 and 1.165.4.
® Exhibit B-24, BCUC IR 2.318.2.
% Exhibit B-11, BCUC IR 1.166.1.
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distinct processes.**! Purchasing vehicles would also ensure that FEI is not exposed to risks of

delay in the supply of vehicles as was experienced in 2009 during the credit crisis.**

117. FEI completed an analysis on its current fleet of vehicles, with the review
intended to ascertain whether FEI should continue to lease its vehicle fleet or transition to an
owned fleet. FEI's analysis indicates that FEI should transition the vehicle fleet to an owned
status as the current leased vehicles are retired. This option has the lowest present value cost
of service (approximately $S3 million over a 20 year analysis period), and therefore a lower rate
impact to customers. FEIl has provided the detailed analysis in response to BCUC IR 1.166.6.14
That analysis concludes that based on the three major components that affect the cost of

service, the lowest cost of service and lowest cost to rate payers would be to transition FEI's

current leased fleet to an owned status as the existing vehicles are retired and replaced.**

118. This decision to purchase vehicles does not change the regulatory treatment.
Since the existing vehicle lease is treated as a capital lease for financial and regulatory
purposes, the change only results in what was previously shown as a capital addition now being

145

shown as a capital expenditure (an actual cash outlay) in the financial schedules.”™ Consistent

with FEVI, FEW, and FBC, the vehicles that are being purchased are estimated to have an
average 8-year service life, resulting in a depreciation rate of 12.5 percent for this asset class.*®
The O&M and capital treatment is similar for leasing or owning and there is no difference to

ratepayers in the rate base treatment of the vehicles.*’

119. For the reasons above, FEI submits that the proposed change is in the best

interest of ratepayers and is just and reasonable. FEl respectfully requests that it be approved.

%1 Exhibit B-11, BCUC IR 1.166.2.

Exhibit B-11, BCUC IR 1.166.3.

Exhibit B-11, BCUC IR 1.166.6.

Exhibit B-11, BCUC IR 1.166.6.

Application, p. 265-266; Exhibit B-11, BCUC IR 1.166.8.

Application, p. 266; Exhibit B-11, BCUC IR 1.166.10.

7 Exhibit B-11, BCUC IR 1.166.9; Exhibit B-24, BCUC IRs 2.319.4, 2.319.5 and 2.319.8.
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(e) Depreciation

120. FEl is proposing two changes relating to depreciation:

(a) to calculate depreciation expense commencing at the beginning of the year

following when the asset is placed into service; and

(b) to discontinue the Depreciation Variance deferral account.

121. Calculating depreciation expense at the beginning of the year following when the
asset is placed into service is the method that was followed and approved as part of the 2004-
2007 PBR (extended for 2008 and 2009). This is in comparison to the current practice of
depreciation commencing at the time the asset is placed into service.'*® The approval from the
Commission for the change in the timing of the commencement of depreciation was granted
starting January 1, 2010 as part of FEI's (then Terasen Gas Inc.) 2010-2011 RRA in order to
comply with IFRS which FEI was anticipating adopting at the time of submitting the application
in 2009.°  Subsequently, the Commission has granted approval for FEI to adopt US GAAP
which allows depreciation expense to commence at the beginning of the year following when
the asset is placed into service. Therefore, the reason for the change that existed in 2010 no

longer exists.

122. Prior to 2010, depreciation expense commenced at the beginning of the year
following when the asset is placed into service in order to minimize any variances in
depreciation expense related to the timing or amount of capital being placed in service as
compared to forecast. This result was also achieved in the years 2012 and 2013, when rates

were set using a forecast cost of service, with the Depreciation Variance deferral account. 150

123. The Depreciation Variance deferral account was specifically approved for the

2012-2013 test period only. Therefore, this account discontinues by the terms of its original

18 Application, p. 267.

%% Application, p. 304; Exhibit B-8, CEC IR 1.76.1.
150 Application, p. 304-305.
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approval on January 1, 2014. For this reason, FEI has not listed the discontinuance of this

account in its list of approvals sought.™*

124. Under PBR, the continued use of the Depreciation Variance deferral account
would significantly reduce any incentive to find efficiency savings in capital. The ability to
achieve these savings is a key component of this PBR Plan. Under FEI's proposed approach the
variance in depreciation expense will be driven by the formula vs. actual capital, which provides
the appropriate incentive to pursue efficiency savings in capital. In FEI's proposed PBR Plan, the
capital incentive is made up of three components — earned return, depreciation and taxes. A
Depreciation Variance deferral account would take away all of the incentive related to capital

with the exception of the small earned return component.

125. Discontinuing the Depreciation Variance deferral account retains the incentive to
find efficiencies in capital costs under the PBR Period, which is a key component of the PBR Plan
design. This incentive is present in PBR plans that incorporate capital as part of the formula,
and is supported by PBR theory for both price cap and revenue cap type models.’>? The
proposed change in timing of depreciation and the discontinuance of the Depreciation Variance

deferral account is therefore necessary for the proper functioning of the PBR Plan.'*?

126. In summary, the requested changes are consistent with US GAAP, simpler due to
the discontinuation of the Deprecation Variance deferral account, and necessary for the proper
functioning of the PBR Plan. As such, FEI submits that the proposed changes to the treatment

of depreciation are just and reasonable and respectfully requests that they be approved.

() Shared and Corporate Services

127. Except with respect to executive cross charges to and from FBC, FEl is applying to

continue the methodologies for allocating costs from Fortis Inc., FortisBC Holdings Inc. (“FHI”)

Bt Application, p. 304.

1>2 Application, p. 304.

>3 Exhibit B-24, BCUC IR 2.321.1.
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or any other Fortis entity. Information requests during the proceeding centred on the
corporate services allocation from Fortis Inc. to FHI and FEI’s request to allocate executive cross

charges to and from FBC using the Massachusetts formula. These topics are addressed below.
Fortis Inc. Corporate Services Allocation

128. The Fortis Inc. corporate services costs are allocated to FHI using the Asset
Allocation method. The Asset Allocation method is the most appropriate way to allocate Fortis
Inc.’s operating costs to its subsidiaries as the nature of the services being provided by Fortis

Inc. are more correlated with the net investment required of Fortis Inc. in its utilities.™*

129. Information requests asked why the Massachusetts formula was not used to
allocate Fortis Inc. costs to FHI. The Massachusetts formula uses three main drivers for
allocating costs, operating revenue, payroll and average net book value of capital assets plus
inventories. Fortis Inc. does not use the Massachusetts method for allocating its costs to FHI as
two of these main drivers are not representative of the services provided, as explained further

below:™>

(a) Revenue is not a representative cost driver as revenue across the Fortis utilities
is different and not directly comparable. For example, certain utilities such as
FortisAlberta, may only charge customers for distribution services, which would
result in a disproportionately low allocation of costs to this utility, while other
utilities would receive a disproportionately high allocation of the costs as
revenues include both distribution services and the cost of energy supply. This is
particularly exaggerated in periods when customer rates and related revenues
reflect the pass-through to customers of rising purchased power, gas and fuel

. 1
prices.™®

1% Exhibit B-6, BCPSO 1.34.5.2. Note, however, that the allocation of the Fortis Inc. fee to FHI using net assets

compared to using the Massachusetts formula are comparable with only slight differences. (Exhibit B-6, BCPSO
IR 1.34.5.3).

Exhibit B-6, BCPSO IR 1.34.5.2.
Exhibit B-6, BCPSO IR 1.34.5.2.
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(b) Payroll is also not an appropriate cost driver as the nature of the services from
Fortis Inc. to its subsidiaries is not related to the payroll costs in its utilities. The
services Fortis Inc. provides to FHI includes provides executive services, treasury
and taxation services, investor relations, financial reporting, internal audit and
board of directors services. These types of services are broad and focused on
strategic direction, leadership, risk management and oversight and, as such, are

not related to the payroll of the subsidiaries.”’

130. As the nature of the services being provided by Fortis Inc. is more correlated
with the net investment required of Fortis Inc. in its utilities, the Asset Allocation method
continues to be the appropriate way to allocate Fortis Inc.’s operating costs to its

subsidiaries.™®
Executive Cross Charges to and from FBC

131. Beginning on January 1, 2014 for the term of the PBR Period, FEI is proposing
that the executive cross charges between FEI and FBC be allocated using the Massachusetts
formula, instead of management estimates of time allocations as used in previous years. The
Massachusetts formula is a composite allocator and using this formula estimates the amount of
time and effort that each of the executives spend, on average, on each of the entities. The
Massachusetts formula is well established and generally accepted in British Columbia and other
regulatory jurisdictions. Allocating the fully loaded Executive labour costs based on the
Massachusetts Formula will allow for a more streamlined and efficient approach of allocating

the costs, while ensuring an appropriate and transparent allocation methodology.**®

7 Exhibit B-6, BCPSO IR 1.34.5.2; Application, p. 281.

Exhibit B-6, BCPSO 1.34.5.2. Note also that the allocation of the Fortis Inc. fee to FHI using net assets compared
to using the Massachusetts formula are comparable with only slight differences. (Exhibit B-6, BCPSO IR
1.34.5.3))

5% Application, Section D3.6; Exhibit B-6, BCPSO 1.34.2; Exhibit B-24, BCUC IR 2.329.
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133.

Executive labour costs beginning in 2014 is not intended to vary the amount allocated

-56-
FEI explained the reason for the change as follows:**°

“The Massachusetts formula is the most appropriate method to allocate
Executive Management costs between FEI and FBC as it is will result in an
appropriate and accepted allocation, while allowing for increased cost
effectiveness of the approach (i.e. reduced administrative effort). The
Massachusetts formula is a cost sharing methodology that is well established
and generally accepted in other regulatory jurisdictions. The Massachusetts
formula is generally utilized when there is substantial sharing of costs between
entities.

Prior to 2012, not all the executives for FBC and FEI had joint responsibilities in
both companies and, as such, allocating Executive Management costs based on
the Massachusetts formula would have been less relevant. However, with all the
executives for FBC and FEl having joint responsibilities in both companies
effective January 1, 2012 and for the term of the PBR it is now appropriate and
relevant to apply.

FEI and FBC have also used the Massachusetts Formula to allocate costs in
previously approved revenue requirement applications. Corporate costs have
been allocated from FHI to the FEU using the Massachusetts Formula for many
years. Board of Directors costs have also been allocated from FHI to FEI and FBC
utilizing the Massachusetts Formula since 2010. Therefore applying this same
cost allocation methodology to Executive Management costs allows for
consistency and familiarity.”

FBC's and FEl's requests to apply the Massachusetts formula to fully loaded

significantly from the time estimate methodology.***

134.
materially different overall O&M expense.

variances in the Massachusetts formula percentages or variances in the fully loaded Executive

The difference going forward into the PBR period is also not expected to result in

180 Exhibit B-24, BCUC IR 2.329.4.
181 Exhibit B-24, BCUC IR 2.329.5.

However any differences that do arise from
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labour costs, will be managed by FBC and FEI throughout the PBR period and rates will be set

according to the O&M formula.'®

135. In short, with all the executives for FBC and FEI now having joint responsibilities
in both companies it is appropriate to use the well-established Massachusetts formula to

allocate executive cross charges between FEI and FBC.

(g) Capitalized Overhead

136. FEI has proposed that the overhead capitalization rate remain at 14% of O&M,
the same as approved for the 2010-2011 and 2012-2013 periods.*®® In response to Directive 29
from the 2012-2013 RRA Decision, FEl filed a study by KPMG reviewing the overheads
capitalized rate using relevant accounting standards (the “2013 KPMG Study”). The need for a
review based on relevant accounting standards arose because the previous study relied upon
by FEI (the 2010/2011 KPMG Overheads Capitalized Study) was conducted in anticipation of
adoption of IFRS and yielded an estimated rate of 8% that was almost entirely due to assuming
IFRS accounting guidance. Under IFRS, unless costs are directly attributable to capital projects,
the costs cannot be capitalized and therefore there had to be a direct causal linkage between
the cost incurred and the capital project. The 2013 KPMG Study was prepared assuming US
GAAP, Federal Energy Regulatory Commission and BCUC accounting guidance that all allow for
the capitalization of overheads that is indirectly attributable to capital work and supports a
higher overhead capitalized rate than that determined under IFRS.*®*

137. While the results of the 2013 KPMG Study are lower than the existing rate, FEl
considers the results to generally confirm that FEI's existing 14% rate is in a reasonable range.
The KPMG studies provide two estimates of a reasonable overhead capitalization rate, with a
survey-based approach suggesting a 12% rate and a mathematical-based approach yielding an

11% rate. The survey-based approach is subjective in nature and KPMG states that the rate “is

162 Exhibit B-24, BCUC IR 2.329.7.

Application, pp. 286 to 288.
Application, p. 286-288; Exhibit B-8, CEC IR 1.78.2.

163

164



-58 -

estimated to be approximately 12 percent”, suggesting that the rate is indicative in nature, but

not definitive.'®®

138. Other factors favour retaining the existing 14% capitalized overhead, as follows:

. FEI's capitalization rate of 14% is within a range of other Canadian and U.S.
utilities surveyed by the Company, as included in Appendix A of the 2013 KPMG

Study.'®®

° There has been no relevant material change in utility operations that would

warrant a change to the overhead capitalization rate.®’

° FEI expects capital spending to increase over the PBR Period and the lower

overhead capitalization rate would be counter to the trend.'®®

. Decreasing the estimated rate to 12% would have the negative effect of

increasing customer delivery rates by about 0.8%.%°

139. For these reasons, FEl submits that it is appropriate to retain its existing

overhead capitalization rate of 14%.

185 Application, p. 288; Exhibit B-1-1, Appendix F3, 2013 KMPG Study.

Application, p. 289 and Exhibit B-1-1, Appendix F3, 2013 KPMG Study, Appendix A.
Application, p. 289.
Illustrated in the Application, Section D.3.7, page 289, Table D3-9.

The impact on delivery rates due to a change in the overhead capitalization rate is approximately 0.4 percent
for every 1.0 percent change in the other direction in the overhead capitalization rate. For example, reducing
the overhead capitalization rate from 14 percent to 12 percent would increase customer delivery rates by
approximately 0.8 percent and a reduction of the overhead capitalization rate from 14 percent to 11 percent
would increase customer delivery rates by approximately 1.2 percent. (Exhibit B-11, BCUC IR 1.168.3).

166
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B. Deferrals

(a) MCRA, RSAM and SCP Mitigation Revenues

140. FEIl is applying to reduce the amortization period from three to two years for its
MCRA and RSAM accounts, as well as for the interest on those accounts. This is due to the US

GAAP requirement that “alternative revenue programs” be amortized within 24 months.*”°

(b) Pension and OPEB Variance

141. FEl is requesting approval to extend the amortization period of the Pension and
OPEB Variance account from the currently approved three year period to the Expected Average

Remaining Service Life (“EARSL”) of the benefit plans.!’

Extending the amortization period to
the EARSL more appropriately allocates the costs over the future period to which they are
applicable. The EARSL is an average of the employees’ average expected time to retirement and
would represent the period of time FEI would expect the employee, on average, to be an

employee.

142. The longer amortization period requested will also allow for smoother rates for

72 Since the existing three-year amortization period was set, there

customers in future years.
has been a large increase in the pension expense due to low interest rates, which lowers the
discounting of the liability which, in turn, results in higher pension and OPEB expenses each
year. The discount rate is set in reference to Canadian Corporate AA bonds and the rate used is
beyond the control of FEI. As a result, the annual variances recorded in the deferral account

173

have been significant. The change to the amortization period as requested will allow for

smoother rates for customers in future years.

7% Application, pp. 293-294; Exhibit B-24, BCUC IR 2.331.1.

Application, p. 294.
Exhibit B-11, BCUC IR 1.173.1.
Exhibit B-11, BCUC IR 1.173.2.1.
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143. With respect to why this is a rate-base deferral account, FEI's preference is to
hold deferral accounts as part of rate base to keep as much consistency as possible in the
treatment of deferrals. FEI normally only requests non-rate base deferrals due to timing issues
or to stream costs to a particular customer group. In this case, neither of these conditions exist.
As the deferral account should attract a return based on the weighted average cost of capital
(“WACC”) regardless of whether it is in rate base, it makes no difference to customers if this is a

rate base or non-rate base account.!’*

144. The amounts recorded in this deferral account are both capital and non-capital
in nature, as some amounts would normally be capitalized as part of the labour loadings for
those employees that perform capital work, and some would be expensed for those employees
that do not. The nature of the amounts (capital or non-capital) should not impact the type of

return the deferral account should earn. FEIl explained as follows:*"

“...as stated in other recent applications of the FortisBC Utilities, FEI believes that
the nature of the amounts (capital or non-capital) should not impact the type of
return the deferral account should earn. This is because the moment an item is
placed into a deferral account for future recovery or refund, it ceases to become
a “non-capital” item. It has now become akin to a capital item in that costs are
being incurred in one period and not being recovered from ratepayers until a
future period. In fact, even non-capital (or operating items) that are expensed
and recovered within the same test year receive a rate base return through the
working capital component to the extent there is a time lag in their recovery
during the year.

It is not relevant whether an item was originally of a capital nature or not,
because the nature of the expenditure has been changed by recording it into the
deferral account. Allowing deferrals to attract a rate base rate of return recovers
the costs associated with the timing difference when there is an outlay of funds
and when those costs are recovered from ratepayers. A rate base rate of return
is the only logical and consistent approach to be applied; providing consistency
between those deferrals that are in rate base and those that are held outside of
rate base”.

7% Exhibit B-11, BCUC IR 1.173.6. Also see Exhibit B-1-1, Appendix F5, Non-Rate Base Deferrals.

7> Exhibit B-11, BCUC IR 1.173.7.
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145. FEI submits that its proposed change to the amortization of the Pension and
OPEB Variance account and existing treatment of these cost are just and reasonable and

respectfully request that it be approved.

(c) Customer Service Variance Deferral

146. FEI is seeking approval to amortize the forecast 2013 positive balance in the
Customer Service Variance Account through delivery rates over five years beginning in 2014. It
is important to smooth the rate impacts over the term of the PBR in order to prevent
unnecessary fluctuations in rates and provide rate stability for customers. FEl adopts this
approach for many of its deferral accounts, regardless of whether the funds are returned to
customers (as is the case with this account) or recovered from customers. It is also appropriate
to amortize the Customer Service Variance Account over five years to better align with the
amortization period of the existing 2010/2011 Customer Service O&M and Cost of Service
deferral. The annual costs to customers for the amortization of the 2010/2011 Customer
Service O&M and Cost of Service deferral would be almost fully offset by the forecasted

76 For these reasons, FEI

amortization credit for the Customer Service Variance Account.
submits that its proposed treatment is just and reasonable and respectfully requests that it be

approved.

(d) General Cost of Capital (“GCOC”) Application

147. FEl is seeking approval to amortize a rate base deferral account over two years
related to the costs of the GCOC Stage 1 proceeding, less the amounts recovered from other
affected utilities. The deferral account will not contain costs related to the Stage 2

Y77 EEl has included this deferral account in rate base as this treatment is consistent

proceeding.
with past practice for deferral accounts that hold costs related to regulatory proceedings, and
in particular costs related to cost of capital proceedings. Whether a deferral account is in rate

base or not, it is subject to a rate base rate of return, and therefore there is no difference to

78 Exhibit B-11, BCUC IR 1.174.1.

77 Exhibit B-11, BCUC IR 1.175.2.
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78 The proposed GCOC Application deferral account is

customers between the two treatments.
consistent with the past practice of the Commission and FEI respectfully requests that it be

approved.

(e) CNG and LNG Recoveries

148. The CNG and LNG Recoveries Deferral Account captures the incremental CNG
and LNG fueling station recoveries received from fueling station volumes in excess of the
minimum contract demand amounts embedded in the 2012 and 2013 revenue requirements.
FEI initially applied to discontinue this account but, in the February 2014 Evidentiary Update,
FEI withdrew this request due to Special Direction No. 5 which has directed that CNG and LNG
service be part of the natural gas class of service. As it is now appropriate for the excess
recoveries in the account to be returned to the natural gas class of service customers, FEIl is

applying to continue the CNG and LNG Recoveries deferral account.'”

(f) Residual Delivery Rate Riders and Management of Deferral Accounts

149. The Residual Rate Rider account was created as part of the 2012-2013 RRA to
transfer into rate base three residual non-rate base deferral accounts that originally used riders
to recover the balances in the accounts. Instead of using rate riders, the remaining net
balances in these accounts are now amortized. FEl is seeking approval to combine three more
residual deferral accounts, each of which also used riders to recover the balances in the

° This approach reduces the number of

accounts, into the Residual Rate Riders account.®
deferral accounts and rate riders, and continues the precedent of combining residual rider

deferrals for ease of returning or recovering the balance from customers.®!

78 Exhibit B-11, BCUC IR 1.175.1.

Exhibit B-1-5, p. 4.
Exhibit B-11, BCUC IR 1.177.2.
Exhibit B-11, BCUC IR 1.177.2.
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150. An IR requested FElI's views on whether the Commission should create a
materiality threshold that would require smaller balances in deferral accounts to be amortized
over one year.182 This suggested treatment would not be appropriate. FEl has requested and
received approval for a specific amortization period for each individual deferral account based
on a consideration of the specific circumstances of that deferral. Adopting a one year
amortization period based simply on the amount in the account in any given year would ignore
the reasons for the initial approval of the amortization period. Further, FEI will usually seek
amortization periods for deferral accounts to keep customer rates manageable, depending on
the forecasted activity in each account. Amortizing amounts under a million dollars in one year
could create unnecessary rate fluctuations and could result in material rate impacts to FEI
customers. Using a materiality threshold as suggested in the IR could also result in changing the
amortization period from year to year, which has the potential to be administratively
burdensome and confusing. FEI therefore submits that deferral accounts should continue to be
amortized in accordance with amortization periods that are appropriate for that account as

approved by the Commission.

151. Information requests also requested FEI's views on whether the Commission
should eliminate deferral accounts for recurring non-controllable amounts and use the average
amortization for the past 5 years to determine the costs recoverable under the PBR.*®® This is
inappropriate for a number of reasons. First, the amortization only returns to or recovers from
customers variances between the amounts already embedded in revenue requirements and the
actual amounts incurred. To simply include the average amortization of the deferral as the
revenue requirement cost is incorrect as the forecast amount of the expense covered by the
deferral account for each year would not be recovered, which would be unfair. There is also an
issue of fairness for both the customer and the utility. One of the reasons for establishing the
deferral accounts is the recognition that these costs are beyond the control of the utility and

therefore difficult to forecast accurately. (These accounts include, for example, pension,

182 Exhibit B-24, BCUC IR 2.334.1(a).
183 Exhibit B-24, BCUC IR 2.334.1(b).
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property tax and insurance variances.) Eliminating these deferral accounts would make
variances from forecast a windfall to either the shareholder or customers. In addition, if the
approach proposed in the question was adopted, more regulatory process would be required
and there would be more controversy related to establishing the appropriate forecast level of
the expense category for each deferral account. Gains made in streamlining the management of
deferral accounts would be lost to the additional regulatory process required to set forecast
expense amounts and review the additional items that may now be viewed as potential
exogenous factors. For these reasons, FEI submits that the suggested use of an average

amortization amount is not just and reasonable.
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PART SIX: BCUC UNIFORM SYSTEM OF ACCOUNTS

152. Directive 63 of Order G-44-12 issued on April 12, 2012 directed the FEU to
investigate the cost of fully converting to the BCUC USoA and to file a proposed plan for
conversion. On October 12, 2012 FEU submitted a compliance filing that consisted of a report
on the USoA (“FEI's USofA Report”), to address the underlying concerns of the Directive, and a
proposal for an alternate approach, which included an update to the O&M Code of Accounts to
respond to the concerns of the Commission (the “New Code of Accounts”). In its letter in

response to the FEU’s Compliance Filing, the Commission wrote:'®*

“The Commission has reviewed FEU's proposed alternate approach and accepts
it for the next Revenue Requirements Application (RRA) only. In the next RRA the
Commission will assess whether FEU is required to either comply with Directive
63, continue with the alternate approach for further RRA's, or implement some
other approach as the Commission finds appropriate at that time.”

153. Accordingly, FEI has used its New Code of Accounts in this Application.
Information requests explored FElI's approach of adopting the New Code of Accounts and

alternatives.

154. FEI submits that use of its New Code of Accounts is preferable to adopting the
USoA. As stated in FEI’s USoA Report,*® the existing New Code of Accounts approach provides
more meaningful and comparable information than the BCUC USoA, which has not been
substantially updated since 1961, and at no additional cost to customers.'®® This conclusion is

based on the following:

(a) Other than O&M accounts, the FEU are already meeting existing BCUC USoA

requirements;

¥4 Exhibit A2-14, Commission letter dated December 3, 2012 - Compliance Filing - FortisBC Energy Utilities - BCUC

Uniform System of Accounts Report.
Included in Exhibit A2-13.
Exhibit B-24, BCUC IR 2.308.1.
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(b) Full implementation of the BCUC USoA would result in additional costs being
borne by customers with no guaranteed improvement in understanding or

comparability;

(c) For O&M accounts, flexibility is required amongst the utilities in BC to determine
a method that meets the objectives of comparability, transparency and

understanding of results over time;

(d) The FEU already have a fully reviewed and agreed-upon New Code of Accounts

that meets those objectives; and

(e) The FEU have reviewed the BCUC USoA and other uniform systems of accounts
for O&M and have concluded that none of the ones reviewed would provide a

measurable improvement over the New Code of Accounts.

155. FEI has also considered the alternative of using the New Code of Accounts only
for O&M with a “mapping relationship” to the BCUC USoA and the alternative of using both the
New Code of Accounts and the BCUC USoA for O&M, for management and regulatory purposes,
respectively. However, these options have no advantages because there is no evidence that

187 All alternatives involving use

more information would be provided by using the BCUC USofA.
of the BCUC USofA would provide no incremental value and will tie up FEl’s resources in a
project, potentially incur incremental external costs, and require a reconciliation process each

year.'®®

156. Some of the information requests suggested that adopting a different USoA

would enable FEI to provide more accurate information or resolve comparability problems.189

87 Exhibit B-24, BCUC IR 2.308.1. For a detailed discussion of the “mapping” option, see Exhibit B-24, BCUC IR

2.308.9.
%8 Exhibit B-24, BCUC IR 2.309.1.
'8 Exhibit B-24, BCUC IR 2.309.1.
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However, adoption of the BCUC USoA would not result in information that is more comparable

than it currently is. As FEI explained:'*

“A different method of grouping costs does not change the fact that accounting
policies have changed to required capitalization differences, or that data that
was previously captured at a higher level cannot be retroactively split to a lower
level without considerable estimation which makes the data unreliable, or that
there have been changes in the environment that drive costs and make O&M
costs from 2007 not comparable to O&M costs from 2014.”

Furthermore, FEI would not be able to provide accurate responses to questions on the BCUC
USoA accounts since much of the data for the accounts would have to be created through a

191 Using the New Code of Accounts, FEI is able to provide

judgement-based allocation process.
historical information using current business descriptions which are not present in the BCUC
USoA.™ No interveners have raised a concern with the availability of information or the use of

the New Code of Accounts.*®®

157. While adoption of a Uniform System of Accounts has occurred in Alberta, in that
case the Energy Utilities Board (“EUB”) concluded that the costs involved would add value
based on the evidence in that process. As FEl has explained, there are differences between the
regulatory environments in Alberta and BC that make the value proposition in BC significantly
less. For example, the BCUC USoA will not improve the ability to compare financial information
from year to year, which was one of the main benefits in the EUB’s case.’ Incurring costs
without a clear understanding of what benefits would be obtained would not be in ratepayers’

. 1
interests. »

158. For these reasons, FElI submits that use of the New Code of Accounts is the

preferable alternative and that FEI should not be required to use the BCUC USoA for O&M.

1% Exhibit B-24, BCUC IR 2.309.1.

Exhibit B-24, BCUC IR 2.309.1
%2 Exhibit B-24, BCUC IR 2.311.1.
' Exhibit B-24, BCUC IR 2.308.5.2.
%% Exhibit B-24, BCUC IR 2.308.5.2.
% Exhibit B-24, BCUC IR 2.308.5.2.

191
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PART SEVEN: THERMAL ENERGY SERVICES

A. Introduction
159. FAES is a separate legal entity from FEI that provides TES to customers.*®®
160. Historically, FAES’s projects have been carried out by FEI employees who direct

charged their time to the TESDA. As of January 1, 2014, all employees who are dedicated solely

97 10 the extent that

to the FAES business were transferred out of FEI to an affiliate company.
remaining FEI employees have involvement with FAES activities, they charge their time directly
to the TESDA or FAES via timesheets. As described in this section, FEI's time tracking process

ensures that all costs attributable to FAES operations have been appropriately charged.

161. FEI also provides FAES with corporate and administrative services which are
recovered by FEI through an annual overhead allocation to the TESDA. This section addresses
FEI's proposed approach to the overhead allocation to FAES in light of an ongoing regulatory
process that may have an impact on the amount of the allocation. FEI’s proposal will keep FEI's
customers whole, while allowing other regulatory processes that bear on this issue to unfold in

due course.

162. This section also responds to a number of other issues raised by the Commission
and the Coalition for Open Competition (“COC”) with respect to the relationship between FAES

and FEI.

B. Direct Charges to the TESDA

163. The FEI staff who directly work on FAES projects either charge time through

timesheets to the TESDA, or to capital of a specific project in FAES, or to operations and

1% Exhibit B-11, BCUC 1.203.2.
%7 Exhibit B-24, BCUC IR 2.359.1.



-69 -

maintenance within FAES for those projects that are in-service in FAES. As a result, these costs

are not reflected in this Application or, for clarity, in the 2013 Base O&M or Base Capital.’®®

164. Direct charges are recorded via timesheets, with the cost calculated at fully

199 Employees are assigned labour rates based on the annualized cost of

loaded labour cost.
labour and benefits divided by annualized chargeable hours. Annual chargeable hours are
determined by taking total work hours in a year (based on a five day work week of 37.5 hours)
and deducting hours related to statutory holidays, annual vacation, paid days off, and an

estimate of employee sick time.?%°

165. FEI's time sheet based allocation approach has been used successfully for a
number of years. The system is designed to capture the necessary input from employees who
are best able to assess where their time has been spent. FEI’s existing time sheet approach and

the importance of costing information is well understood by its employees.201

166. FEI submits that its cost allocation process based on time sheets is appropriate
and well established and leads to accurate and representative costs for services provided to
different projects and services. FEI submits that this approach will continue to work in the

future to ensure appropriate cost allocations between the different projects/services and

entities.
C. FEl's Approach to Overhead Allocation
167. FEI expects to continue to provide corporate and shared services to FAES during

the PBR Period and therefore FEI will allocate an appropriate amount to the TESDA for these

services.”® The background to understanding FEI’s approach to allocating overhead costs to

1% Exhibit B-24, BCUC 2.313.2.

% Exhibit B-24, BCUC 2.313.7.

2% Exhibit B-24, BCUC IR 2.313.8.

%! Exhibit B-24, BCUC IR 2.313.7.

292 see Exhibit B-24, BCUC 2.313.1 for a description of the items included in this allocation.
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the TESDA during the PBR Period is the Commission’s Report on its Inquiry into the Offering of
Products and Services in Alternative Energy Solutions and Other New Initiatives (the “AES
Inquiry Report”).2%

168. In the AES Inquiry Report, the Panel directed the FEU to undertake a
collaborative process to establish a code of conduct and transfer pricing policy (“CoC/TPP”)
governing the interactions between affiliated regulated business.?®* The results of the CoC/TPP
Review which is currently underway may have an impact on the amount of FEI's overhead
allocation to FAES. As a result, FAES plans on filing an updated TESDA report once the CoC/TPP

Review is complete.?®

This means that FEI cannot say, with any certainty, what the final TESDA
allocations will be during the PBR Period. As explained below, FEI's proposal addresses this

uncertainty in a way that ensures that both FEI and FAES customers are kept whole.’®

169. The amount of O&M to be allocated to FAES in 2013 has already been decided
by the Commission in Order G-44-12 at $854 thousand.”®” FEI’s proposal is to use this amount
for the 2013 Base Year O&M, and to escalate this amount by the O&M formula for the PBR
Period. As a result, the following will be credited to FEI's O&M during the PBR Period:?%

2014 - $869,000
2015 - $886,000
2016 - $902,000
2017 - $919,000
2018 - $936,000

2% The AES Inquiry Report, dated December 2012, is available online at:
http://www.bcuc.com/Documents/Arguments/2012/DOC 33032 12-27-2012-G-201-12 FEI-AES-Inquiry-
Report WEB.pdf.

AES Inquiry Report, p. 27.

Exhibit B-11, BCUCIR 1.172.5.

In a recent discussion with Commission staff, it was agreed that FEI would target Q1/Q2 of 2014 for filing a
proposed Transfer Pricing Policy and Code of Conduct update for review and approval by the Commission (the
CoC/TPP Review): Exhibit B-11, BCUCIR 1.172.5.

Exhibit B-24, BCUC IR 2.356.1.
Exhibit B-24, BCUC IR 2.356.1.
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170. Since FEI cannot predict with certainty the overhead allocations that will result
from the CoC/TPP Review, FEI's proposal is to establish the TESDA Overhead Allocation
Variance Account. This account will capture the difference between the formula-determined
amount of overheads recovered by FEI from thermal energy customers (as described in the
preceding paragraph) and the final allocation, including any adjustments that will result from
the CoC/TPP Review. FEI proposes to address the disposition of any amounts recorded in this

deferral account in its first Annual Review to be held in 2014.2%°

171. FEI's proposed approach will keep both FEI's and FAES’ customers whole. If the
allocation to the TESDA is determined to be greater than the formula-calculated amounts, the
amount recorded in the deferral account would be a credit that would be returned to FEI
customers through amortization. If the amount is less than the formula-calculated amounts,

the amount recorded in the deferral account would be a debit recovered through

amortization.?*°

172. FEI's proposal is a fair approach to dealing with the uncertainty created by the
CoC/TPP Review. Without this deferral account, it will not be possible for the amount
recovered from FAES to reflect the results of the CoC/TPP that FEI and other stakeholders are
currently undertaking to review; in other words, FEI customers would take the risk that the
amount that should be charged under the approved CoC/TPP ends up being greater, while FAES

customers would be at risk if the amount turns out to be lower than the allocated amounts.?*!

173. FEI respectfully requests that its approach to the allocation of overhead to the
TESDA, and the TESDA Overhead Allocation Variance Account, be approved.

209 Application, Section D4.1.2, pp. 292-293.

219 Exhibit B-24, BCUC IR 2.356.1.
' Exhibit B-24, BCUC IR 2.356.3.
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Issues Raised Regarding FAES

Both the COC and the Commission asked a number of questions regarding the

relationship between FEI and FAES and a number of specific transfer pricing and code of

conduct issues. Many of these issues will be dealt with in the upcoming CoC/TPP Review

proceeding, and should not be addressed in this proceeding. However, since the issues were

raised in the information request process, and in the interest of being helpful, the following

describes the issues raised, a summary of FEl's response, and a reference to FEI's detailed

responses on these issues.

(a)

(b)

The Commission asked about the extent to which there is value to FAES to have
FEI provide information about TES products to its customers, which is not
something that is available to other competitors of FAES. As noted in its
response, FEI staff does not direct any customers to contact FAES; rather, FEI
staff make the customers aware of their energy solutions alternatives, which
include mentioning TES and FAES. FEIl submits that there is no unfair competitive
advantage or “value” that can or should be ascribed to this information and
customer service approach. FEI staff are not selling the services of FAES, but
rather informing their own customers of their options in the hope of retaining as

much natural gas load as possible.212

The Commission asked about the appropriateness of the use of a single website
that encompasses all the FortisBC regulated services, and therefore includes gas,
electric and TES. As FEl noted in its responses to these questions, in the AES
Inquiry Report the Commission determined that “the use of the FortisBC brand
name in the AES and New Initiatives market space is an acceptable practice.
Care should be taken to distinguish between the services offered by the
traditional natural gas utility and services offered by Affiliated Regulated or Non-

Regulated Business.” FortisBC has complied with this recommended practice,

212

Exhibit B-24, BCUC 2.358.2 to 2.358.7.
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and in any event, the FortisBC name and brand is an intangible asset owned by
Fortis Inc. and not by FEI. As such, there is no assigned value to FEI which would
support any basis for seeking recovery from FAES for the use of the corporate

name FortisBC.**3

In response to questions from COC, FEI has confirmed its intention to have Price
Waterhouse Coopers (“PWC”) review all projects involving a customer who
applies for EEC funds that have a third party thermal energy service component,
regardless of supplier. FEl also confirmed that FEI's EEC staff are sensitive to the
need in the marketplace to maintain an even playing field with respect to the

214

disposition of EEC funds. See also FEI's submissions in Part 8 below on the

PWC proposal.

FEI responded to a number of questions from COC regarding a FortisBC
advertisement for the 2012 EFMA conference that referenced that FortisBC
delivers energy services “from natural gas, piped propane and electricity to
district energy and geoexchange”. In response to the questions, FEI explained
why this kind of advertisement is appropriate and consistent with the AES
Inquiry Report (which the ad predated). FEl also confirmed that a portion of the
costs of the sponsorship of this conference and advertisement were allocated to

the TESDA.?®

COC asked a number of questions about the “www.fortisbc.com” website, and in
particular the fact that it references TES. In response, FEI explained that the
FortisBC website provides a single point of access for all FortisBC’s regulated
services, thus facilitating a positive interaction for its customers. The website
segregates between gas, electric and TES offerings so that, while the initial

landing page is a common site, it allows for the customer to select the type of

213

214

215

Exhibit B-24, BCUC 2.361.1 to 2.361.4.
Exhibit B-13, COC IRs 1.2.1 to 1.2; Exhibit B-19, COC IRs 2.9.1 to0 2.9.11.
Exhibit B-13, COCIRs 1.5.1 to 1.5.6.4.
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service(s) they are interested in. This approach is consistent with the
Commission’s Determination in regards to the use of the FortisBC brand name as
outlined on pages 40-41 of the AES Inquiry Report. FEI further explained that it
is currently in the process of updating its website in order to recognize that FAES
is the entity marketing and providing TES to customers. Finally, FEI confirmed
that FAES contributes to the costs of the FortisBC website through the overhead

allocation to the TESDA.*®

175. FEI will provide further submissions on these and related issues in its Reply

Submission to the extent that they are raised by interveners and relevant to this proceeding.

2% Exhibit B-13, COC IRs 1.6.1 to 1.6.10.
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PART EIGHT: EEC EXPENDITURES

A. Introduction

176. The FEU have been working since 2008 to develop a broad portfolio of EEC
measures that address the expectations of customers interested in energy efficiency and
conservation as well as meeting the requirements for public utilities to pursue cost effective
demand-side measures as a component of resource planning. The first significant step forward
was the approval of funding as a result of the FEU’s 2008 application for acceptance of 2008,
2009 and 2010 EEC expenditures. The FEU continued to build on that portfolio in its 2010-2011
and 2012-2013 revenue requirement applications and approvals granted by the Commission.
As has been discussed in previous proceedings, the initial years of the FEU’s efforts have been
characterized by a significant ramping up of expenditures and resources to deliver an expanding
EEC portfolio, coupled with challenges with the low cost of natural gas and the downturn in the
economy. The current five-year 2014-2018 EEC Plan marks a milestone in the FEU’s EEC
portfolio as it transitions from relatively rapid expansion to a more stable and sustained

delivery of existing programs.

177. While challenges such as the low cost of natural gas remain, the FEU now have a
more complete complement of EEC staff and experience with their EEC programs such that the
EEC portfolio is expected to be more stable in the coming years. In addition, the regulatory
framework surrounding the FEU’s EEC expenditures has been modified and fine-tuned by the
Commission over successive proceedings as both the FEU and the Commission gain experience
in this area. Notably, the FEU have developed, and the Commission approved, appropriate
deferral account mechanisms to ensure that customers are not negatively impacted by the
uncertainty in actual vs. approved expenditures, which vary depending on the extent to which

customers decide to take up EEC measures.

178. In this Application the FEU’s 2014-2018 EEC Plan consists mostly of existing
previously approved programs. The FEU are seeking to sustain the existing level of approved

EEC expenditures over a five-year period and to retain the EEC framework that has been



-76 -

recently refined and approved by the Commission, with a limited number of new programs and
adjustments. Acceptance of the 2014-2018 EEC expenditures as being in the public interest will
provide a stable platform for the FEU’s portfolio of EEC programs to gain more traction in the

market and, ultimately transform the market.

179. The FEU’s proposed EEC expenditure schedules are set out in Appendix | of the
Application, with the FEU’s 2014-2018 EEC Plan Included as Attachment I-1.2” Pursuant to
section 44.2(3) and (4) of the UCA, the Commission must accept the expenditure schedule if it

considers the schedule to be in the public interest, or it may accept a part of the schedule.?'® |

n
considering whether a demand-side measure expenditure schedule put forward by a non-
crown public utility is in the public interest, the Commission must consider four criteria as set

out in section 44.2(5). These criteria are follows:

° The applicable of British Columbia's energy objectives. Consistent with prior
Commission determinations, FEI's EEC expenditures are consistent with British
Columbia’s energy objectives, including by conserving energy, reducing
greenhouse gas (GHG) emissions, and encourage economic development and the

creation and retention ofjobs.219

° The most recent long-term resource plan filed by the public utility under section
44.1, if any. FEI's EEC expenditures are consistent with the FEU’s 2010 LTRP.?*
The long term EEC analysis contained in the most recently filed LTRP builds off of
the results of the 2014-2018 EEC Plan and is therefore in alignment with the EEC

expenditures in this Application.’*

Y7 Exhibit B-1-1.

The legal framework governing the acceptance of EEC expenditures under the UCA has been described by the
FEU in Section 2 of Attachment | of the Application.

218

219 Application, Appendix I, pp. 3-5.

220 Application, Appendix |, pp. 3-5.

21 Exhibit B-24, BCUC IR 2.368.2.
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. Whether the demand-side measures are cost-effective within the meaning
prescribed by regulation, if any. The FEU’s 2014-2018 EEC Plan is cost-effective
on a portfolio basis under the Total resource cost (“TRC”) and modified TRC
(“mTRC”) tests prescribed in the Demand-Side Measures Regulation (“DSM

222

Regulation”).””" This approach to cost-effectiveness has been consistently used

and approved by the Commission.’*

. The interests of persons in British Columbia who receive or may receive service
from the public utility. The proposed EEC expenditures are in the interests of
customers and potential customers as they encourage energy efficiency and
conservation, reduce GHG emissions, are beneficial to the economy and are cost
effective. Individual consumers that avail themselves of EEC measures will

reduce their natural gas consumption and their natural gas bills.?**

180. The FEU therefore submit that the expenditures are in the public interest and

should be accepted pursuant to section 44.2 of the UCA.

181. The following sections will address the material issues raised in information

requests during the proceeding.

B. The Proposed Level of Expenditures is in the Public Interest

182. The 2014-2018 EEC Plan in Appendix I, Attachment I-1 of the Application
describes the FEU’s EEC funding request over the 2014 to 2018 period. FEl has requested
approval of an EEC funding envelope of $34.4 million in 2014 and increasing up to $39.0 million
in 2018.%

222 B.C. Reg. 326/2008, as amended.

*2 Order G-36-09; Order G-141-09, Appendix A, Section 12(e); and the 2012-2013 RRA Decision, Order G-44-12.
2% Exhibit B-1-1, Appendix |, p. 7.

Exhibit B-1-1, Table I-4 of Appendix I; Attachment I-1 provides a summary of expenditures, including inflation;
Exhibit B-9, COPE IR 1.8.5; Exhibit B-24, BCUC IR 2.369.4.

225
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(a) Use of 2012-2013 Expenditure Levels

183. Concerns with respect to the FEU’s proposed level of expenditures centred on
how the FEU’s proposed level of funding was derived and the apparent concern that the FEU’s
proposal to continue with 2012-2013 Approved levels of expenditures was constraining the
programs that the FEU have proposed. As explained below, although the FEU have taken the
Commission’s 2012-2013 Approved levels as a guide for overall expenditure levels, the FEU’s
proposed level of expenditures is sufficient to pursue all cost-effective EEC programs in the

FEU’s Conservation Potential Review (“CPR”).

184. In determining what the overall funding level should be for the 2014-2018
period, the FEU have used the 2012-2013 Approved level of expenditures as a guide. In the
2012-2013 RRA proceeding, the FEU requested a large increase in EEC spending, but the
request was reduced by the 2012-13 RRA Decision.?*® Accordingly, in this proceeding the FEU
have taken the Commission’s 2012-2013 RRA Decision as representative of the level of EEC
expenditures and rate impacts that are appropriate for the programs it is proposing. Because
most of the programs in the 2014-2018 EEC Plan are the same programs that were approved
for 2012-2013,%* it is reasonable to consider the Commission’s 2012-2013 Approved funding
levels as those indicative of the levels that are appropriate to maintain, and the level of rate

impact that has been acceptable to the Commission.

185. The FEU also consulted with members of the Energy Efficiency and Conservation
Advisory Group (“EECAG”) and there was no indication that any major “course corrections”
were necessary.”® This supports the continuation of existing levels of expenditures rather than

a dramatic shift.

226 Exhibit B-9, COPE IR 1.8.2.

Exhibit B-1-1, Application, Appendix I, Table I-5, pp. 18-19. There are 6 new programs, each of which is in an
existing program area.

Exhibit B-11, BCUC IR 1.224.1.

227
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186. The level of proposed funding levels are also supported by the detailed program
budgets presented in the 2014-2018 EEC Plan. These budgets were the result of a collaborative
working effort between the FEU EEC program personnel and ICF Marbek staff.”?®>  The budget
creation includes a reasonable estimation of the number of participants that could be

achieved.?*°

187. The proposed spending level has not constrained the implementation of any EEC
programs. If, for example, the FEU were to increase the funding limit by 10 or 50%, it would

! Furthermore,

not develop or implement any new programs or expand existing programs.23
there are no cost-effective EEC programs identified in the CPR that the FEU are not proposing.
The only measures in the Residential program area that appeared to be cost-effective in the
CPR that were not included in the 2014-2018 Plan were Programmable Thermostats, Solar Pool

Heaters and Energy Star® Clothes Washers:?*

° Although the programmable thermostat ("P-Stat") program could be cost
effective in BC based on certain assumptions, the FEU were concerned about
whether the energy savings claims could be validated. For example, in 2009,
ENERGY STAR removed its label from programmable thermostats due to industry
concerns about energy savings validation. In addition, the market is largely
transformed with 61% of FEU customers having already installed this measure.
The FEU will continue to conduct research on the validation of energy savings
claims, and once satisfied that the claims are credible, FEU will assess the
opportunity to include programmable thermostat technologies as a measure

within approved program funding envelopes.?*?

2% Exhibit B-11, BCUC IR 1.224.1.

Exhibit B-1-1, Appendix I-1, as amended by Exhibit B-43. Exhibit B-24, BCUC IR 2.373.4.
Exhibit B-11, BCUC IR 1.224.1.1.

Exhibit B-24, BCUC IR 2.364.1.

Exhibit B-24, BCUC IR 2.373.3.
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. A program for Solar Pool Heaters has too high a free rider rate to justify the

provision of an incentive.”*

° As noted on page 11 of the 2014-2018 EEC Plan, “FEU will limit investment in
Energy Star® washers to short term promotions since the washer market has
matured such that there is reduced opportunity to capture natural gas savings”.
Should it appear that such a promotion would be cost-effective, funding for such
activity would come from the envelope of funding proposed for water heating

measures. 235

All measures in the Commercial and Industrial sectors that do not have prescriptive programs

associated with them in the 2014-2018 EEC Plan would be included in the “custom” incentive
236

options.””” (See the Customized Equipment Upgrade Program in the Commercial Program Area
and the Industrial Optimization Program in the Industrial Program Area.?*’)
188. While increasing expenditures on programs may increase participation,238 based

on actual experience with the FEU’s EEC programs, the expenditure levels that the FEU are
seeking are not expected to constrain participation. While the FEU have been expanding its EEC
programs and spending since 2009, it does not expect the spending growth rate experienced in

the last four years to continue.”*

The FEU have requested approval of an EEC funding envelope
of $34.4 million in 2014 and increasing up to $39.0 million in 2018, which is an average increase
of more than 3% per year for that four-year interval. If the full amount of the spending
envelope of $34.4 million is spent for 2014, this will reflect an increase of 66% from the 2012

EEC spending of $20.7 million.?*® Thus, while the EEC spending growth forecast during the PBR

2% Exhibit B-24, BCUC IR 2.364.1.

Exhibit B-24, BCUC IR 2.364.1.

Exhibit B-24, BCUC IR 2.364.1.

Exhibit B-1-1, Application, Appendix I-1, pp. 48 and 64, respectively.
Exhibit B-11, BCUC IR 1.226.1.

Exhibit B-9, COPE IR 1.8.5.

Exhibit B-9, COPE IR 1.8.5.
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period may be considered modest, the annual spending amounts are at high levels compared to

the last four years of program growth.’*

189. Furthermore, the FEU’s proposed expenditure schedules do not preclude the
development of more programs or requests for further expenditures. The FEU have asked for
approval to initiate additional programs within approved program areas during the term of the
PBR Period. Also, should it appear over the test period that existing cost effective programs
warrant expansion or that more cost-effective natural gas EEC activity could be deployed in
British Columbia, and if customer rate impacts were considered to be acceptable by the FEU
and by the EECAG, the FEU could re-apply to the Commission for additional EEC funding.’** At
this time, however, the FEU have no programs that they could add to the 2014-2018 EEC Plan

currently before the Commission.

(b) Industry Comparisons

190. The BCUC IR 2.369 series explored whether the FEU’s level of proposed EEC
expenditures was in line with industry standards. In response to these IRs, FEU used the
information available from CGA member utilities (including ATCO, Enbridge, SaskPower, Gas
Metro, Manitoba Hydro and Union Gas) to calculate demand-side management (“DSM”)
expenditures as a percentage of distribution revenues. The results show that the FEU’s 3% of
distribution revenue is comparable to the average of 2.71%. However, FEl expressed caution
with respect to the use of this data due to the challenges that the CGA members had in finding

comparable data amongst the utilities.*?

191. The BCSEA Intervener Evidence is generally supportive of the FEU’s program and
states that the FEU’s level of expenditures was “not unreasonable” and that its costs to achieve

planned savings are in line with industry experience. While BCSEA states that “the FEU’s annual

1 Exhibit B-9, COPE IR 1.8.5.

22 Exhibit B-11, BCUC IR 1.224.1.1.
2 Exhibit B-24, BCUC IRs 2.369.1 and 2.369.1.1.



-82 -

gas savings plans are behind industry leaders,” it notes that the FEU’s depth of savings is “in the

middle of the pack for gas DSM administrators in the U.S.”***

192. The BCSEA has recommended the expansion of the FEU’s EEC portfolio.**
However, BCSEA’s suggestion is not accompanied by details of a plan that would support this

® Rather, the BCSEA’s suggestion that the FEU increase

increased level of expenditure.24
expenditures to equal 1% of sales is based on comparisons to the amount of savings industry
leaders in gas DSM have achieved and are planning to achieve.”®’ In response to information
requests, BCSEA was not able to produce the data to show that DSM programs of these
industry leaders are comparable to the FEU’s.**®

193. The FEU’s 2014-2018 EEC Plan and budgets reflect reasonable expectations
about what it can achieve in BC over the next 5 years. The FEU have been expanding their EEC
portfolio since 2009, but the FEU have not yet been able to reach the levels of expenditures
being sought over the 2014-2018 period.”*® The FEU’s 2014-2018 EEC Plan includes all
measures in the CPR with the exception of three, for the reasons explained above. (The BCSEA

220) '|n short, the FEU’s proposed

supports the approach and key assumptions in the FEU’s CPR.
level of expectations reflects the FEU’s experience with DSM in BC, what is achievable in this

market and what the Commission has been willing to approve in this jurisdiction.

(c) Updated CPR

194. An updated CPR will provide a new starting point for the EEC budget. An
updated CPR (planned at the time of writing to include both gas and electricity conservation

potential) will provide a comprehensive assessment of the technologies available and the

> Exhibit C4-8.

Exhibit C4-8, pp. 32 to 40.

Exhibit C4-14, FEI/FBC-BCSEA IR 1.19.2.

Exhibit C4-13, BCUC-BCSEA IR 1.3.1.1; Exhibit C4-15, BCPSO-BCSEA IRs 1.6.3, 1.6.4 and 1.6.5.
Exhibit C4-14, FEI/FBC-BCSEA IR 1.11 and 1.12.

Exhibit B-11, BCUC IR 1.212.6.

Exhibit C4-13, BCUC-BCSEA IR 1.3.1.2.
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magnitude of the potential for cost-effective gas and electric DSM activity in British Columbia in

251
d.

the time period 2018 forwar The timing for the next CPR is well aligned with the

development of an EEC Plan and Funding Request for the post-2018 time period.252

(d) Summary

195. The FEU have proposed a level of expenditures that allows it to carry out the
cost-effective DSM programs revealed by the last CPR. As these programs are by and large a
continuation of previously approved programs, the FEU have taken the Commission’s
previously approved levels as a guide for what is appropriate and the level of rate impact that is
acceptable. The expenditure levels are supported by a detailed program-by-program budget as
set out in the 2014-2018 EEC Plan and the expenditure levels have not constrained the
development of any EEC programs. Metrics for comparison to other utilities generally show
that FEU’s proposal is reasonable in the industry. If during the term of the PBR Period, the FEU
require more EEC expenditures than sought, the FEU will return to the Commission for
acceptance of further expenditures. As such the FEU submit that they have filed a robust EEC

plan and have sought a reasonable level of expenditures for the PBR Period.

C. The Five-Year Period of Expenditures is in the Public Interest

196. The FEU are requesting acceptance of five years of expenditures in order to
establish certainty in the market that the FEU will be able to offer the programs listed in the
EEC Plan over an extended period. This will allow external parties such as contractors,
manufacturers and other program partners to better support EEC initiatives knowing that they
will be established for the long term. It will also enable FEU to take advantage of program
momentum and it will spare EEC resources from extensive regulatory work so they can dedicate

their time to program development, refinement and operation.253

! Exhibit B-24, BCUC IR 2.369.3.

Exhibit B-24, BCUC IR 2.368.6.
Exhibit B-1-1, Application, Appendix I, p. 17.
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197. It is common for utilities to strive towards longer DSM funding approval periods
to achieve the benefits associated with maintaining positive program momentum and
stakeholder engagement driving market transformation coupled with a reduction of regulatory

work such that EEC staff can better focus on program development, refinement and operation

254

activities. Other utilities surveyed had an average DSM funding approval period of 3.37

years. The average was determined across 41 jurisdictions with DSM funding approval periods

ranging from 1 to 10 years in length.”*

198. The EECAG has had the opportunity to review the 5-year 2014-2018 EEC Plan
and did not suggest that a shorter period was necessary. There was general agreement that
longer-term periods of consistent funding certainty will result in a more effective portfolio, as it

will provide certainty to customers, contractors and suppliers of energy equipment and

256

services. As supported by studies conducted by TNS Canada, longevity of EEC programs

provides stability in the marketplace, and allows program partners time to become conversant

257

with program parameters and related application processes. The Thermal Environmental

Comfort Association (“TECA”), representing more than 300 contractors within the HVAC sector,

have provided a letter of support of consistent programming and funding. TECA states:**®

“The challenge though for both homeowner and contractor has been the
instability of the program funding, changing delivery agents, relatively short
program length and the difficult market created from these factors. The
unintended result has been customers “holding out” for the next rebate offering
- creating spikes and depressions in installations of equipment.

We support the plan to offer a more continuous rebate offering as it will create a
more level market where customers have an assurance of the programs’
reliability and access.

N
v
B

Exhibit B-24, BCUC IR 2.368.1.1.
Exhibit B-24, BCUC IR 2.368.1.1.
Exhibit B-24, BCUC IR 2.368.1.2.
Exhibit B-7, BCSEA IR 1.12.1.
Exhibit B-7, Attachment 12.1.
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As the industry representing contractors we believe that stable incentive
programs will further encourage and support the adoption of energy efficient
systems, while preventing frustration and confusion within the market - both
with contractors and more importantly, consumers.”

199. The FEU submit that this support is significant and that the benefits of a longer

period of consistent funding will be beneficial for the FEU’s EEC programs.

200. The FEU were questioned regarding how they would deal with changing
conditions over the 5-year period. Factors such as the LTRP and CPR will not impact the level of

expenditures over the term. As noted above, the timing for the next CPR is well aligned with

259
d.

the development of an EEC Plan and funding request for the post-2018 time perio There is

also generally a low probability that potential changes in the operating environment as
identified in the IRs would impact the EEC funding or programs..260 With respect to potential for

the estimated cost-effectiveness of a program to change, the FEU responded as follows:*!

“The Companies fully expect that the estimated cost-effectiveness of the DSM
portfolio will change over the five year PBR period. There are a number of
opportunities for the Companies to deal with changing conditions. First, the
Director of the EEC group and the EEC Program Managers monitor portfolio and
program cost-effectiveness on a monthly basis using a monthly management
report. The FEU will adjust programs as necessary to ensure that the EEC
portfolio remains cost-effective. Second, the Companies will continue to file the
EEC Annual Report by March 31 of each year of the PBR period, and will share
annual results for the year previous with the EEC Advisory Group (EECAG), as is
our normal course of business today. Finally, should conditions change
significantly, resulting in a number of measures, programs, activities, and
participation levels becoming cost-effective when they previously were not, the
FEU may make an application to the Commission for increased funding levels.
The FEU would seek support of the EECAG before making such an application.
Combined, these avenues should provide adequate opportunities to address any
material changes to cost-effectiveness over the PBR period.”

% Exhibit B-24, BCUC IR 2.368.6.

E.g., Exhibit B-24, BCUC IRs 2.368.2 and 2.368.3.
Exhibit B-7, BCSEA IR 1.12.3.
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201. The FEU therefore have options to address changing conditions during the 5-year
period and can return to the Commission for supplementary funding or program expenditure

acceptance if required.

202. It was suggested that a five-year approval was not appropriate because “the FEU
shareholder is incentivized on the basis of the EEC $ spend, rather than results achieved.”*®?
However, a more accurate characterization based on the statutory regime in place is that the
utility has an incentive to invest in all cost-effective EEC opportunities. This is because the FEU
are only able to proceed with cost-effective EEC programs as determined by the Commission
and as prescribed by the DSM Regulation. As such, the FEU’s expenditures are supported by
cost-effectiveness results on a forecast and retrospective reporting basis. The proposed EEC
budget is supported by the 2014-2018 EEC Plan, which is cost-effective under the TRC and
MTRC tests in the DSM Regulation. The results from the EEC activity undertaken are bound by
the TRC and mTRC test, and have been extensively and transparently reported in the FEU’s EEC
Annual Reports. Amongst other accountability mechanisms, the FEU consult regularly with the

ECAG and follow the EM&V Framework. The FEU therefore only have an incentive to invest in

cost-effective EEC programs as determined by the Commission.

203. Each of the employees in the EEC group has performance-related measures in
their annual performance plans. The overarching EEC objectives are to meet the mTRC and TRC
thresholds while also meeting the EEC program principles (as outlined in the 2008 EEC
application). M&E staff with EEC responsibility support this and also have individual measures,

examples of which include but are not limited t0:2%

° Full participation in various programs
° Successful submission of EEC Annual Report and Commission approval of EEC ask
in RRA

%82 Exhibit B-24, BCUC IR 2.368.5.

283 Exhibit B-20, BCSEA IRs 2.8.1 and 2.8.1.1.
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. Implement CEO and Contractor Program activities to 75% of approved budget
levels for 2013
° Enhance alignments and partnerships, primarily with BC Hydro, post-secondary

institutions, FBC electric, and internal groups.

° Provide technical support - including M&V and the assessment and review of

energy savings

° Manage project risk, scope and budget
° Look for ways to reduce costs while not compromising quality of M&V work
° Look for ways to improve /streamline the data analysis review and reporting
process
° Specific program participation targets for staff with responsibility for program
delivery
204. FEI's employee compensation therefore also provides incentives to achieve
results.
205. It was suggested that the five-year period was not appropriate because “there is

7264 The FEU have reported

no EM&YV approved framework or independent audit of the results.
extensively on the results of its EEC programs in their Annual Reports as directed by the
Commission. The FEU have also complied with all Commission directions with respect to an
EM&V framework. As discussed in Appendix | of the Application, the FEU has developed an
EM&V framework and consulted with the EECAG on the framework as directed by the
Commission in the 2012-2013 RRA Decision. As discussed in detail in response to information

requests (e.g. BCUC IR 1.214 and 2.371 series), the segregation of the FEU’s EM&V activities,

the EM&V framework and the use of independent contractors avoids any conflict of interest or

%% Exhibit B-24, BCUC IR 2.368.5.
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bias. While the UCA does not include a requirement for an approved EM&V framework or an
independent audit of BC utility energy savings reported, the EM&V framework and the FEU’s
EM&V results from previous activities are before the Commission in this proceeding. The issue

of the EM&V framework is considered further below.

206. It was suggested that a five-year period was not appropriate because the FEU are
“incentivized to use EEC funding to improve/maintain the competitive position of natural

” 285 This incorrectly suggests that the FEU may in some way change their EEC proposals to

gas
maintain the competitive position of natural gas. This is simply not the case. Rather, if there is
a risk of customers leaving the system to another source of energy due to a higher cost of
efficient gas equipment, an incentive will both encourage more efficient consumption of
natural gas but also increase the likelihood that the customer will remain a gas customer.”®®
Cost-effectiveness criteria, accountability mechanisms such as annual reports, and

Commission’s review and acceptance of expenditures ensure that the FEU are only putting

forward appropriate EEC programs.

207. For these reasons, the FEU submit that the proposed five-year period of
expenditures is warranted given the current position of the FEU’s EEC portfolio and the need to

have stable funding for EEC programs.

D. The Distribution of Expenditures across Customer Classes and Utilities is Equitable

208. The first of the FEU’s EEC Guiding Principles is that programs will have a goal of
being universal, offering access to energy efficiency and conservation for all residential,

%57 The second guiding

commercial and industrial customers, including low-income customers.
principle is that wherever possible, programs will be uniform, so that customers in one part of

the service territories of the FEU have access to the same programs as customers throughout

263 Exhibit B-24, BCUC IR 2.368.5.

Exhibit B-24, BCUC IR 2.363.1.
Exhibit B-1-1, Appendix I, p. 21.
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the service territories. Information requests explored the extent to which the FEU met these

principles.

(a) Allocation Amongst Customer Classes

209. The FEU have provided summaries of spending by customer class in BCUC IRs
1.234.7 and 2.369.6. The split of EEC expenditures by customer class can be reviewed by
customer count, by volume and by revenue. Customer count is the basis on which the non-
incentive, non-utility-specific expenditures are allocated between the utilities.?®®  Volume is
recognized by the FEU in the levels of EEC funding projected for the different customer classes.
For example, it can be seen in the response to BCUC IR 1.234.7 that in 2014, residential
customers of FEl are projected to account for 39% of total volumes, and 31% of EEC
expenditure, while commercial customers are projected to account for 28% of volume, and 32%
of EEC expenditure. Industrial customers account for 32.6% of volume, and 6% of EEC
expenditure. The lower proportional spending on industrial EEC is primarily due to the fact that
the FEU are in the process of ramping up and learning about industrial EEC after receiving

approval for industrial EEC activity in the 2010-2011 revenue requirement proceeding.269

210. The FEU’s EEC spending as a percentage of revenue for each FEU utility and as
percentage of revenue for each customer class appears to match the range for other utilities
offering EEC. DSM expenditures, as a percentage of customer class revenue, are approximately
in the 2% to 3% range for other utilities from which information could be gathered. This is

similar to the range for the FEU as shown in BCUC IR 2.369.6.27°

211. In terms of revenue, it can be seen in the response to BCUC IR 2.369.6 that in
2014 the FEU are proposing a fairly even distribution of EEC spending as a percentage of

customer class revenues.”’* EEC spending as a percentage of revenue is weighted higher

%% Exhibit B-24, BCUC IR 2.369.7.

Exhibit B-24, BCUC IR 2.364.4.2.
Exhibit B-24, BCUC IR 2.369.6.2.
Exhibit B-24, BCUC IR 2.364.4.2.
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towards Residential customers in 2012 with the percentages for the Commercial and Industrial
areas increasing in the 2014 and 2018 periods. This is the case across all the utilities. The main
explanation for this variation is that EEC Residential programs for the most part are currently
more mature than those in the Commercial and Industrial areas. As the FEU enter into the PBR
period, it is projected that Commercial and Industrial EEC expenditures will experience

272

increases over this period compared to 2012. Commercial and industrial programs are

addressed further in the following sections.

Commercial Programs

212. Information requests expressed concern that the level of expenditures in 2012
and 2013 in the New Construction and Retrofit programs in the Commercial Program Area were

below forecast.?”?

The FEU explained that there were competing priorities and staffing
constraints which led to a delay in launching these programs. Despite these competing
priorities and constraints, the FEU negotiated and signed a program alignment agreement with
BC Hydro for the Commercial Custom Design - New Construction program in July of 2011 and
were able to bring the program to market in January 2012. The FEU also brought to market the
Commercial Custom Design Program for Retrofit Projects in July of 2013.*’* The FEU are not
anticipating any constraints on its commercial programs over the 2014-2018 period, as the FEU

now have a sufficient commercial team in place and are not planning the launch of any

significant new programs.275

213. The FEU’s proposed five-year period of expenditures will help ensure increased
participation in the Commercial Program Area. Commercial upgrades can be complex and can
have long lead times. Maintaining stable funding over a period of years is essential in order to
encourage commercial customers to participate in the programs and implement natural gas

conservation measures. The program terms and conditions are clear that the FEU’s ability to

%2 Exhibit B-24, BCUC IR 2.369.6.1.

Exhibit B-23, CECIRs 2.92.3,2.92.4,2.92.4.1,2.92.4.2,2.92.7,2.92.8 and 2.92.8.1.
Exhibit B-23, CEC IR 2.92.3.
Exhibit B-23, CEC IR 2.92.3.
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provide incentives is contingent upon ongoing approval by the Commission. To date funding
has been stable, and customers are increasingly taking advantage of the programs. If funding
commitments were to become suspect, however, it is unlikely that commercial customers

would adapt their operations to participate in the programs.?’®
Industrial Programs

214, Information requests expressed concern regarding the participation rates in the
industrial programs and what the FEU are doing to increase this participation. Although in 2012
only one industrial customer received incentives towards the implementation of an energy
efficiency project in the Technology Retrofit program, this is reasonable given the complex
nature of industrial energy efficiency projects, the long lead times and the time at which the
Industrial Program area started. Since being staffed in Q2 of 2010, the FEU have developed and
launched industrial programs, identified and contacted potential participants, and have had
eligible customers enrolled. Once enrolled, program participants have to hire qualified
consultants to identify efficiency opportunities in their facilities, implement the energy
efficiency projects, and have the results subsequently validated by the FEU. Industrial energy
efficiency projects tend to be more complex and diverse than those in other program areas.
These projects can require specialized consultants, as well as parts and equipment custom
designed and manufactured for each application. Program enrolment contracts or agreements
generally require some customization to suit each project as industrial projects usually present
differing technical and financial conditions. Hence, a significant timeframe is required to move

a project through to the point of incentive pay out.?”’

215. While only one customer has received an incentive in 2012, this is not indicative
of the overall progress and interest in the program. To generate participation from Industrial

account managers, the FEU have been promoting EEC industrial offerings and analyzing

%’® Exhibit B-8, CEC IR 1.80.1; Exhibit B-23, CEC IRs 2.92.9 and 2.92.11.
2”7 Exhibit B-11, BCUC IR 1.233.8.
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potential energy efficiency projects to more than 39 industrial customers.?’”® The FEU have 17
industrial customers participating in EEC’s industrial programs. Three industrial customers have
been preapproved for implementation funds and will most likely receive incentives before the
end of 2013. Also, 14 industrial customers have been approved for funds towards an energy

audit and the FEU expect to provide incentives for these audits.?”®

216. Uptake in the program is not due to a lack of targeting of customers. The FEU’s
industrial programs offer analysis, recommendations and incentives targeted at the individual
needs of each EEC industrial program participant. Participants are eligible to receive funds
towards detailed energy audits targeting inefficiencies specific to their facilities, as well as

incentives calculated based on costs and savings specific to each of their energy saving upgrade

projects.?°

217. Efforts to accelerate the uptake of EEC industrial programs include broadening
the funding options towards identifying energy efficiency opportunities, as well as making
programs available for more prescriptive measures as provided in the 2014-2018 EEC Plan. The
FEU also seek to achieve higher participation by collaborating with FBC and BC Hydro. The FEU
and FBC jointly approach industrial customers to offer funds towards a single audit process for
customers inside FBC's service region. Further, the FEU and BC Hydro plan to offer its industrial
customers a single process when applying to receive funds towards assessments, audits and

specific studies.?!

(b) Allocation Amongst the Utilities

218. The allocation amongst the utilities presented in the 2014-2018 EEC Plan and in
the response to BCUC IR 2.369.6 are on a forecast basis and are on the basis of the previously-

approved allocation using average customer count, which is approximately 89% to Mainland,

%% Exhibit B-11, BCUC IR 1.233.8.1
%% Exhibit B-11, BCUC IR 1.233.8.1.
?%0 Exhibit B-24, BCUC IR 2.364.5.2.
?%1 Exhibit B-11, BCUC IR 1.233.8.1.
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282

10% to Vancouver Island and 1% to Whistler. The FEU’s proposed approach to allocating

actual expenditures is as follows:

(a) non-incentive expenditures that cannot be attributed to a particular utility over
the test period will be allocated as per the previously-approved split based on an
average customer basis, count, which is approximately 89% to Mainland, 10% to

Vancouver Island and 1% to Whistler; and

(b) the actual incentive expenditures and any expenditures that can be allocated

specifically to a particular utility will be allocated on an as-incurred basis.

Since all programs are available to all customers across all service territories, all customers have
the opportunity to access and to benefit from all programs for which they are eligible. The
opportunities for EEC in FEW's service territory and industrial opportunities in FEW and FEVI’s
service territories are discussed in BCUC IR 2.369.7. Any EEC expenditures that can be allocated
to a particular utility will be allocated on an as-incurred basis to that utility, thus reflecting the

costs of the EEC benefits received by that utility.283

219. FEI notes that the Commission has granted approval of the amalgamation of FEl,

FEVI and FEW, which is planned to be effective January 1, 2015.%* After amalgamation,

allocations between FEI, FEVI and FEW will be unnecessary.

E. The 2014-2018 EEC Plan is “Adequate” Pursuant to the DSM Regulation

220. The DSM Regulation issued under the UCA prescribes that a public utility’s “plan

7285

portfolio is adequate if the plan portfolio includes all of the following:

%82 Exhibit B-24, BCUC IR 2.369.7.
283 Exhibit B-24, BCUC IR 2.369.7.
% Order G-21-14, dated February 26, 2014.

% The Regulation defines a "plan portfolio" as the class of demand-side measures that is composed of all of the

demand-side measures proposed by a public utility in a plan submitted under section 44.1 of the Act.
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(a) a demand-side measure intended specifically to assist residents of low-income

households to reduce their energy consumption;

(b) a demand-side measure intended specifically to improve the energy efficiency of

rental accommodations;

(c) an education program for students enrolled in schools in the public utility's

service area;

(d) an education program for students enrolled in post-secondary institutions in the

public utility's service area.

221. Although the “adequacy” requirement under the regulation is with respect to
the long-term resource plan requirement under section 44.1 of the UCA, the FEU explained why

its EEC program meets the adequacy requirements of the Regulation in its application.?®

222. In the following sections the FEU address each of the specific adequacy
requirements with a focus on the issues raised through the information request process. The

FEU submits that its EEC program meets the adequacy requirement in the Regulation.

(a) Low Income Programs

223. The FEU’s 2014-2018 EEC Plan meets the requirement of Section 3(a) of the DSM
Regulation that a public utility’s plan portfolio include a demand-side measure intended
specifically to assist residents of low-income households to reduce their energy consumption.
The FEU have identified the specific demand-side measures that address this requirement.
These include the Energy Saving Kit Program, the new Energy Conservation Assistance Program
(“ECAP”) as well as three additional programs proposed for 2014-2018: the Low Income Space

Heat Top-Ups, Low Income Water Heating Top-Ups and Non-Profit Custom Program. 287

288 Exhibit B-1-1, Appendix |, pp. 6-7.

?%7 Exhibit B-1-1, Appendix |, pp. 6-7; Exhibit B-11, BCUC IR 1.239.1; Exhibit B-24, BCUC 2.379.1.
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(b) Rental Accommodations

224, The FEU’s 2014-2018 EEC Plan meets the requirement of Section 3(b) of the DSM
Regulation that a public utility’s plan portfolio include a demand-side measure intended
specifically to improve the energy efficiency of rental accommodations. The FEU have identified
the demand-side measures that address this requirement. These include all of the programs in
the FEU’s Residential Program Area, as well as several programs in the Commercial Program
Area that target rental accommodations, such as the Space Heat Program, the Water Heating

Program and the Commercial Energy Assessment program.”®

225. IRs that appeared to question whether the FEU met the DSM Regulation’s
requirement appear to be premised on the incorrect assumption that section 3(b) of the DSM
Regulation requires programs that are exclusively for rental accommodations. The requirement
in the DSM Regulation, however, is for programs intended specifically to improve the energy
efficiency of rental accommodations. The FEU submit that their EEC programs meets this

requirement. For example:**

(a) Energy Specialists, through the Energy Specialist Program, are placed at BC

Housing and the BC Non-Profit Housing Association.

(b) The Energy Savings Kit program streams participants living in an apartment
(generally renters in this low-income program) through to an energy savings kit

that includes only the measures specifically suited to apartment units.

226. The FEU’s compliance with section 3(b) of the DSM Regulation is further
demonstrated by the fact that an analysis of the participation in FEU’s programs from January

2012 to October 2013 shows an estimated:

288 Exhibit B-1-1, Application, Appendix |, p. 7, Exhibit B-11, BCUC IR 1.239.1 (Table 2); Exhibit B-24, BCUC 2.379.1.

?%% see Exhibit B-7, BCSEA IR 1.15.1 for a more detailed discussion of these examples and others.
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(a) 1,000 rental units (146 buildings) benefited from the Commercial programs
(based on Efficient Boiler Program and Efficient Commercial Water Heater

Program only);

(b) 5,000 rental units (mixed apartments and other home types) benefited from the

Residential programs; and

(c) 6,000 rental units (mixed apartments and other home types) benefited from the

Low Income programs.290

227. These 2012-2013 programs are proposed to continue in the 2014-2018 EEC
Plan.**!
228. According to a preliminary scan of a database of more than 3,000 DSM and

renewable energy programs in Canada and USA, the vast majority of programs for this market
segment are commercial, residential, or low-income programs that are made available to rental

accommodations. Only 3 programs were exclusively available to rental accommodations.’?

229. The FEU therefore submit that its 2014-2018 EEC Plan meets the requirement to
include demand-side measures intended specifically to improve the energy efficiency of rental

accommodations.

(c) Education Programs

230. The FEU’s proposed 2014-2018 EEC Plan meets the requirement of Sections 3(c)
and (d) of the DSM Regulation that a public utility’s plan portfolio include education programs
for students enrolled in schools and post-secondary institutions in the public utility’s service

areas.

2% Exhibit B-24, BCUC IRs 2.379.3 and 2.379.3.1.

! Exhibit B-1-1, Appendix |, Attachment |1, 2014-2018 EEC Plan.
%2 Exhibit B-24, BCUC IR 2.379.3.
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231. The FEU have specifically identified the specific demand-side measures that
address the adequacy requirements in the DSM Regulation, including EEC education program

for students enrolled in schools in the FEU’s service areas.’®

The FEU fund a variety of
education programs for K-12 students enrolled in its service areas through Conservation
Education and Outreach initiatives. There are also a number of initiatives specifically targeting
post-secondary students, encouraging them to learn and apply their knowledge of natural gas
energy conservation through interactive competitions. Examples include encouraging campus
residents to take shorter showers and ‘Shut the Sash’ campaigns on chemistry lab fume

hoods.?**

232. The FEU submit that their EEC program meets the DSM Regulation’s requirement

to include education programs for students enrolled in schools and post-secondary institutions

in the public utility’s service areas.

F. The 2014-2018 EEC Plan is Cost Effective

233. FEI's proposed 2014-2018 EEC Plan is cost-effective on a portfolio basis using the
TRC and mTRC as prescribed by the DSM Regulation. This represents the cost-effectiveness
approach consistently used and approved by the Commission since the FEU’s first 2008 EEC
application, in Order G-36-09, Order G-141-109, and Order G-44-12. This section will first
provide an overview of the cost-effectiveness approach and then turn to the issues raised in the

proceeding.

234, When considering whether a DSM expenditure schedule is in the public interest,

the Commission is required to consider whether the expenditures are cost-effective as

295

prescribed by the DSM Regulation. The FEU have described the approach to cost-

effectiveness prescribed by the DSM Regulation and previously approved by the Commission in

2% Exhibit B-11, BCUC IR 1.239.1 (Table 3); Exhibit B-24, BCUC IR 2.379.1.

Exhibit B-1-1, Application, Appendix |, p. 7.
UCA, Section 44.2(5)(d).
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2% As the DSM Regulation is quite complex, the

following summarizes the key parameters:

(a) Portfolio Analysis: The Commission may consider cost-effectiveness of demand-

297

side measures individually, in a group, or as a portfolio as a whole. However,

“specified demand-side measures” and “public awareness programs” must be

considered on a portfolio basis.?*®

The Commission has consistently chosen to
consider the cost-effectiveness of demand side measures as a portfolio. The FEU
supports the continued use of the portfolio approach, which promotes the goal
of making EEC accessible to all customers and allows the FEU to encourage

increasing levels of efficiency in natural gas equipment.299

(b) TRC/mTRC: The TRC/mTRC indicates whether the benefits to British Columbians
generally from undertaking an EEC activity outweigh the costs of doing 50.3%°
The Commission must make a determination of cost effectiveness using the TRC
as modified by the DSM Regulation in two ways (the mTRC): (a) The value of the
discounted total net benefits of the program is calculated based on 50% of BC
Hydro’s long term marginal cost for acquiring electricity generated from clean or
renewable resources in BC, rather than the cost of regular gas supply. (b) A 15%
adder is added on top of the total net benefits recognizing additional non-energy
benefits, such as water savings and job creation that result from the program

301

being in the market.”™ Up to 33% of total expenditures for the portfolio can rely

296

297

298

299

300

301

Exhibit B-1-1, Appendix |, pp. 23 to 28.
DSM Regulation, Section 4(1).

“Specified demand-side measures” include: education programs for students, funding for energy efficiency
training, a community engagement program and a technology innovation program. A “public awareness
program” means a program delivered by a public utility that the Commission is satisfied will likely: (a) increase
the awareness of the public about ways to increase energy conservation and energy efficiency or to encourage
the public to conserve energy or use energy efficiently, or (b) increase participation by the public utility's
customers in other demand-side measures proposed by the public utility.

Exhibit B-1-1, Appendix |, pp. 24-25.
Exhibit B-24, BCUC IR 2.366.1.
DSM Regulation, Section 4(1.1).
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on the mTRC for a determination of cost-effectiveness.

The FEU’s Low Income Programs are cost-effective using the mTRC.
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302

cost-effective using the TRC/mTRC and does not exceed the 33% mTRC cap.>®

Low-Income Programs: For a demand-side measure intended specifically to
assist residents of low-income households to reduce their energy consumption
(which would include the FEU’s Low Income Programs) the Commission must
use, “in addition to any other analysis the Commission considers appropriate,”
the TRC test and consider the benefit of the demand-side measure to be 130% of
its value. As clarified in FEI's EEC Evidentiary Update, Low Income Programs are

subject to the mTRC. FEI explained as follows:*%*

“Section 4(2) of the DSM Regulation states that in determining
whether a Low Income Program is cost-effective, the Commission
must use the TRC. Section 4(1.1) of the DSM Regulation, in turn,
specifies how the Commission is to apply the TRC. Accordingly,
pursuant to Section 4(1.1)(a) of the DSM Regulation, the total
resource cost effectiveness of a Low Income Program that does not
pass the TRC when using the 30% benefit adder, can be determined
by using the long-run marginal cost of acquiring electricity
generated from clean or renewable resources, multiplied by 0.5
(known as “the Zero Emission Energy Alternative”, or “ZEEA”).
Further, pursuant to DSM Regulation section 4(2)(b), low income
programs are also to consider the benefit of the demand side
measure to be 130% of the value that would normally be
recognized in a non-low income program. In summary, section 4(2)
and 4(1.1) read together indicate that Low Income Programs are
eligible for the mTRC treatment utilizing the 30% benefit adder for
low income programs instead of the 15% adder that is used when
applying the mTRC to non-Low Income programs. The FEU
recognize that use of the mTRC remains limited to 33% of the EEC
portfolio, including Low Income Programs.”

305

302

303

304

305

DSM Regulation, Section 4(1.5).

Exhibit B-24, BCUC IR 2.366.6.

Exhibit B-43, FEU’s EEC Evidentiary Update, p. 2.
Exhibit B-43, FEU’s EEC Evidentiary Update.

The FEU’s portfolio is
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(d)

(e)
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Utilities Cost Test (“UCT”): The UCT assesses whether the benefits to the utility
of undertaking an EEC activity outweigh the costs to the utility.>°® Despite the
requirement to use the TRC/mTRC, the Commission may determine that a
demand-side measure is not cost effective using the UCT, except for a “specified
demand-side measure,” a “public awareness program”, “a demand-side measure
intended specifically to assist residents of low-income households to reduce
their energy consumption” and a demand-side measure that is cost-effective
under the TRC (i.e. without the modifications of the mTRC described above).>*’
The Commission has to date not used the UCT to determine that any of the FEU’s

EEC programs are not cost-effective.

Ratepayer Impact Measure (“RIM”) Test: The RIM test assesses the cost-
effectiveness of DSM programs from the sole perspective of the costs and
benefits to utility ratepayers. The Commission cannot find a demand-side

measure not to be cost-effective because it fails the RIM test.3®®

The FEU submit that the evidence in this proceeding supports continued use of

the cost-effectiveness approach previously used and approved by the Commission. The FEU

therefore submit that the Commission should find that, on the basis of the FEU’s 2014-2018

EEC Plan and supporting evidence in this proceeding, the FEU’s proposed EEC expenditures are

cost-effective using the TRC/mTRC on a portfolio basis.

236.

In the proceeding, issues with respect to cost-effectiveness centered on the use

of the UCT, components of the TRC/mTRC test and the use of spillover effects. These are

addressed below.

306

307

Exhibit B-11, BCUC IR 1.219.2; Exhibit B-24, BCUC IR 2.366.1.
DSM Regulation, Section 4(1.8). Note also that a DSM measure that passes the TRC with the aid of Section

4(1.4) is also not subject to the UCT.

308

DSM Regulation, Section 4(6).
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(a) Utility Cost Test Should not be Used to Determine Cost Effectiveness

237. As explained above, the FEU consider that the appropriate way to determine the
cost effectiveness of EEC programs is to apply the TRC/mTRC test at the portfolio level. While
the DSM Regulation gives the Commission discretion to use the UCT, the Commission has to
date not determined that any of the FEU’s programs are not cost-effective due to the UCT. The
use of the UCT is also limited by the DSM Regulation and, notably, does not apply to DSM

measures that are cost-effective using the TRC.>*

238. As explained by BCSEA in response to BCUC-BCSEA IR 1.1.2, the DSM Regulation
does not express a “preference” that EEC programs pass the Utility Cost Test. BCSEA
appropriately points to the DSM Regulation Guide which states that the DSM Regulation “does
not suggest the commission must or should” determine that a measure that fails the UCT is not

cost effective.3°

239. It is useful to calculate and monitor other cost effectiveness tests such as the
UCT both at the portfolio and individual program level, as these cost effectiveness tests can
provide information about the impacts of EEC programs from different perspectives. However,
these other tests should not be applied to determine whether a program is implemented or
not. Rather, the benefits of EEC investments are better optimized by having a robust portfolio
of programs working together to provide all customers with access to programs while achieving
energy savings. Setting additional cost effectiveness rules at the program level could result in
the removal of important supporting programs or could reduce accessibility to programs,
compromising the effectiveness of the portfolio as a whole.?!!

240. It was suggested, however, that the TRC/mTRC should not be the only measure

to determine cost-effectiveness because the level of EEC incentive does not affect the

%% DSM Regulation, 4(1.8).

Exhibit C4-13, BCUC-BCSEA IR 1.1.2.
Exhibit B-11, BCUC IR 1.217.5.2.
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TRC/mTRC result.>*? Since the TRC/mTRC examine the cost effectiveness of EEC Programs from
the societal perspective, all incremental costs - no matter who pays them - are taken into
account. Therefore, the level of incentive does not affect the TRC/mTRC results. This is

standard industry practice.**?

241. The appropriate way to set program incentive levels is by using market research
and good program design approaches, rather than by applying additional cost effectiveness
hurdles at the program or portfolio levels. This approach will allow incentives to be set based
on the objectives of the program and challenges in the market place to program success, rather
than by their impact on rigid cost effectiveness rules. The strength of the program design and
approval process that the FEU has in place and the transparency with which EEC activities are

reported will both continue to ensure that incentive levels are set appropriately.>**

242. It was also suggested that the UCT with recognition of environmental benefits

would be appropriate.*’®

The FEU agree with the BCSEA’s response to this suggestion including
that the simplest way to incorporate environmental benefits is to rely on the mTRC and refrain
from using the UCT. As noted by BCSEA, the purpose of the mTRC is to modify the TRC to take
into account the GHG reduction and non-energy benefits.>*°

243, Since the TRC/mTRC examine the cost effectiveness of EEC Programs from the
societal perspective, the FEU believe that the current approach of determining the cost

effectiveness of EEC programs by using the TRC/mTRC at the portfolio level remains

appropriate for the 2014-2018 EEC Plan period. 317

12 Exhibit B-11, BCUC IR 1.217.5.2.

E.g., Exhibit B-11-1, Attachment 217.2, “Understanding Cost-Effectiveness of Energy Efficiency Programs”, p. 6-
6.

Exhibit B-11, BCUC IR 1.217.5.2.

Exhibit C4-13, BCUC-BCSEA IR 1.1.2.1.

Exhibit C4-13, BCUC-BCSEA IRs 1.1.2.1.1 and 1.2.3.1.
Exhibit B-11, BCUC IR 1.217.5.2.
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(b) Components of the TRC/mTRC

244, The FEU have provided detailed information on how it calculates the TRC and
mTRC. The FEU calculate the TRC as a benefit-cost ratio of the discounted total net benefits of
the program to the total net costs over a specified time period. The benefits calculated in the
TRC are the avoided supply costs of the gas that would otherwise be delivered to the customer
in the absence of the program.318 The costs in this test are the incremental costs (the cost to
install the incented equipment over what would otherwise have been installed in the absence
of the program) and the administration costs for the program. All incremental costs such as
equipment costs, installation, operation and maintenance, cost of equipment removal no

matter who pays for them, are included in this test.

BC Hydro’s Long-Run Marginal Cost

245, One of the components of the mTRC is the use of a zero-emission energy supply
alternative (“ZEAA”) in determining the avoided cost of energy for DSM.*® The FEU have
explained the use of the ZEAA on page 25 of Appendix | of the Application. As indicated there,
the FEU have used a value of $129/MWh x 0.5 for the ZEEA and BC Hydro has confirmed that

320 |nformation

this is the value for the Long Run Marginal Cost of clean or renewable power.
requests focussed on the potential for BC Hydro’s Long Run Marginal Cost of clean or

renewable power to change.

246. During the second of round of IRs, the FEU were asked whether the ZEEA should
be updated to reflect BC Hydro’s changes to its estimated long-run marginal cost of clean or
renewable power. The FEU indicated that they were not aware that BC Hydro has arrived at a

final determination of its long-run marginal cost of clean or renewable power. The FEU also

% See the response to BCUC IR 1.218.2 (Exhibit B-11) for an explanation of the avoided cost of gas in the

conventional TRC.
Exhibit B-1-1, Application, Appendix I, p. 25.
Exhibit B-11, BCUC IR 1.218.3. The source for the figure is BC Hydro’s October 2010 Report on the RFP Process

for the Clean Power Call Request for Proposal. Please refer to Table 3-5 on page 12 of Attachment 218.3
(Exhibit B-11-1).
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provided an analysis of the impact on its 2014-2018 EEC Plan if the long-run marginal costs

were to change.*!

247. As the FEU have committed to in previous proceeding, the FEU will monitor cost-
effectiveness results monthly to ensure the portfolio remains cost effective using the
TRC/mTRC as prescribed in the DSM Regulation, and will report on program results in the EEC
Annual Report. When monitoring cost-effectiveness results, the FEU will use BC Hydro’s most
recent long-run marginal cost for clean power over the PBR period and adjust the ZEEA in
accordance with the mTRC set out in the DSM Regulation. The benefit-cost analysis for EEC
programs requiring the use of the mTRC would be re-run accordingly and programs not found

to be cost-effective would not run.>*

248. In summary, if there is a change in the DSM Regulation or other cost-
effectiveness criteria over the course of a test period, the FEU’s commitment to oversee cost-
effectiveness results regularly and meet cost-effectiveness criteria on an actual basis manages
the potential for such changes. The FEU will continue to report on actual results in their EEC

Annual Reports as previously directed by the Commission.

Discount Rate

249, Information requests also inquired into the appropriate discount rate for the
TRC/mTRC. The discount rate that the FEU use for the TRC/mTRC calculation is the utility’s pre-
tax WACC adjusted for inflation. For 2013, these values are 6.44% for FEl and 6.57% for FEVI.3?
The use of the utilities’ WACC represents the same carrying costs as if the FEU were investing in
capital assets. A pre-tax WACC adjusted for inflation is used because the FEU also use program

324

input costs and benefits determined on a pre-tax basis.”™" Use of the utilities’ pre-tax WACC as

the discount rate for evaluating EEC activities has been well documented and reviewed in prior

321 Exhibit B-24, BCUC IRs 2.370.1 and 2.370.1.1.

Exhibit B-24, BCUC IR 2.370.1.

Exhibit B-11, BCUC IR 1.218.6. Also see page 4-8 of Attachment 217.2 provided in the response to BCUC IR
1.217 (Exhibit B-11-1).
Exhibit B-24, BCUC IR 2.370.2.
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regulatory proceedings.>”> A survey of the practices of other jurisdictions found that 49% of

utilities surveyed used the utilities’ WACC.>*°

250. The topic of a social discount rate was also raised in IRs. The FEU put forward
the use of a 3% social discount rate in the 2012-2013 RRA proceeding, but this proposal was
withdrawn as a result of the changes made to the DSM Regulation.327 The use of the mTRC as
prescribed in the DSM Regulation (with the ZEAA as the avoided cost, and a 15% adder to the
benefits side of the equation for those programs that fail the TRC, up to 33% of the EEC
portfolio), has a similar effect as that of using a societal discount rate in the TRC calculation.*®

As such, the FEU continues to consider it more appropriate to use the mTRC, rather than a

societal discount rate for the TRC.

251. The FEU submit that the FEU’s discount is appropriate and should be continued

to be used for cost-effectiveness test purposes.
Avoided Cost of Gas

252. The FEU have explained how it calculates its avoided cost of natural gas in BCUC
IR 1.218.2, with further explanation in the BCUC IR 2.384 series. As explained in those IRs, the
FEU use an avoided cost of gas based on gas commodity and midstream transportation, storage
and other costs in the TRC calculation. As emphasized in those responses, the calculation

should be to derive an avoided or marginal cost of gas, rather than an average cost of gas.329

253. The evidence shows that there is no industry standard practice for calculating

330

the avoided cost of gas.™ While in interest of simplicity some immaterial components of the

32 Exhibit B-24, BCUC IR 2.370.2.

Exhibit B-24, BCUC IR 2.370.2.

7 Exhibit B-24, BCUC IR 2.370.3.

® Exhibit B-11, BCUC IR 1.218.6.1.

3% E g., Exhibit B-24, BCUC IR 2.384.8.3.
3% Exhibit B-24, BCUC IR 2.384.9.1.
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331

cost of gas were not included in the calculation,”" the FEU’s calculation includes elements

common to many utilities and is an appropriate methodology.**

254, The suggestion that a weighted average of FElI's commodity rates for 2013
should be used is not appropriate as it would not be an accurate representation of the 2013
Commodity Cost on the FEI system. FEl explained that a weighted average of FEI's commodity
rates for 2013 would not only include the impacts of CCRA deferral account balances along with
the forecast of the commodity costs, but the underlying forecast commodity costs embedded in
rates reflects a rolling 12-month prospective period. Deferral account balances, whether
surplus or deficit balances, can result in commodity rates that are materially different than FEI's

commodity costs.>®

255. Further, the suggestion that a receipt point allocation be used in determining the
calculation of the 2013 Commodity Cost component of $3.839/GJ in the avoided cost of gas
calculation is incorrect as the avoided cost of gas calculation is meant to represent the marginal
or most expensive, rather than the average, cost in the gas portfolio. To calculate the marginal
or most expensive cost in the gas portfolio, FEI instead derived a Sumas price for the
commodity component. This derived Sumas price is based on the GLJ Petroleum Consultants
(“GLJ”) AECO/NIT price forecast, then adding the AECO/NIT-Station 2 differential and T-South
pipeline fuel to determine a Sumas price equivalent.>** In any case, the alternative cost of gas

suggested does not result in a materially different result.>*

256. The FEU submit that it has used a reasonable calculation of the avoided cost of
gas and that no alternative methodologies considered actually result in a materially different

result.

3

[

! Exhibit B-24, BCUC IR 2.384.5.

Exhibit B-24, BCUC IR 2.384.9.1.
Exhibit B-24, BCUC IR 2.384.8.3.
Exhibit B-24, BCUC IR 2.384.6.
Exhibit B-24, BCUC IR 2.384.11.2.1.

332

3

[

3

334

335



-107 -

(c) Net-to-Gross Ratio: Spillover and Free Riders

257. The FEU discuss the net-to-gross ratio, including spillover and free riders on page
26 of Appendix | of the Application. As described there, in addition to accounting for free
riders, the FEU believe that net-to-gross ratio should account for spillover, i.e. the benefits of
customers that adopt efficiency measures because they are influenced by program-related
information and marketing efforts, although they do not actually participate in the incentive
program. In the 2012-2013 RRA Decision the Commission determined that it would not be
appropriate to make a determination of the inclusion of spillover without a full assessment of
the merits based on a specific set of facts. Thus, the FEU are requesting endorsement of the
recognition of spillover effects on a case-by-case basis where evaluation shows that spillover is

occurring.

258. The FEU plan to evaluate program effects on a program-by-program basis, using
consultants to conduct surveys of program participants and non-participants, to determine
both free rider rates and spillover effects. Spillover rates are difficult to measure in that they
are primarily determined by surveying individuals as to the effect that a utility DSM program
has had on the respondent’s actions, generally a significant amount of time after the action has
been undertaken. However, by not accounting for program spillover effects and only adjusting
program results downward for free rider effects, which are also notoriously subjective,
evaluation of the FEU’s programs is creating a lopsided view of the FEU’s EEC activity.>*® The
FEU plans to further explore the applicability of alternate methods for calculating the net-

. 7
to-gross ratio.*?

259. The 2014-2018 EEC Plan includes a spillover rate for one program, the
Residential Energy Efficient Home Performance Program, historically known as LiveSmart BC.

Evaluation of spillover for the LiveSmart program has been possible as a result of BC Hydro’s

3% Exhibit B-24, BCUC IR 2.378.1.

37 Exhibit B-24, BCUC IR 2.378.4.
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338

experience and work on evaluating spillover effects for this program.”® The methodology used

to estimate spillover was as follows:

“The LiveSmart BC evaluation collected information on participant experience
and satisfaction, in comparison to non-participant decision-making on home
retrofits to inform free rider and spillover estimates. Additional demographic
and housing parameters were collected for both customer satisfaction attributes
and for billing consumption analysis. A print and online survey methodology was
selected to afford respondents the time to formulate and express well-
considered responses to the number of complex questions being asked of them.

The LiveSmart participant population was all households in British Columbia that
completed home retrofits and received program rebates via LiveSmart within the
evaluation period. A near-census approach was primarily used to ensure a very
large survey sample to facilitate a billing analysis down to the measure level and
in consideration of lower response rates typically associated with self-
administered surveys. This large sample size also facilitated a detailed analysis of
free-ridership and spillover. A small portion of households were excluded due to
the following: participants on the ‘do not consent’ list, households from smaller
local distribution company territories, and reasons relating to inconsistent or
incomplete program information. A total of 28,254 program participants were
mailed a survey with 8,631 surveys completed and returned.

For non-participants, a sample of program eligible households was randomly
drawn from the BC Hydro and FortisBC customer billing systems. A total of
29,469 non-participating households were mailed a survey and 4,457 surveys
were completed and returned.

The samples of survey respondents were then compared to the population of
participants and non-participants to ensure they were representative”.

260. While the statistical evaluation results were not available during the proceeding,
the program evaluation team has indicated that there were spillover effects in both participant
and non-participant survey groups. Therefore, the FEU has included a conservative 15%
spillover rate for this program. FEIl plans to update the spillover rate based on the statistical

evaluation for LiveSmart BC when it becomes available.3®® The FEU submits that the

% Exhibit B-1-1, Appendix |, p. 27 and Exhibit B-11, BCUC IR 1.226.10.

> Exhibit B-1-1, Appendix I, p. 27 and Attachment I-1, p. 16.
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preliminary survey results are sufficient for the cost-effectiveness test run for this program in

the 2014-2018 EEC Plan.

(d) RIM Test

261. Information requests suggested that the FEU were applying a RIM test on a

portfolio basis. This is not the case.>*

However, the FEU are mindful of customer rate impact
resulting from EEC expenditures. The FEU therefore used the previously accepted 2012-2013
expenditure level as a starting point for the development of the 2014-2018 EEC Plan. This
provided the FEU with a level of expenditure with which the Commission Panel appeared to be
comfortable and which provided a reasonable balance between the availability of EEC programs

and the overall impact on the cost of service and therefore customer rates.>**

Having said this,
the FEU refer to their submissions above which show that the proposed level of expenditures

has not in fact constrained any EEC programs.

G. Existing Programs are Part of a Cost-Effective Portfolio and are in the Public Interest

262. The majority of the programs in the 2014-2018 EEC Plan have been previously
accepted by the Commission. The FEU submit that the existing programs form part of a
comprehensive cost-effective portfolio of EEC activities and that the proposed expenditures to
continue these programs are in the public interest. The following subsections address what

appear to the FEU to be the most material issues raised with respect to the existing programs.

(a) Residential Appliance Service Program

263. Information requests inquired into the benefits of the Residential Appliance
Service Program. This program provides customer education related to the importance of
regular appliance maintenance to ensure efficient operation of natural gas appliances. In the

2012 Appliance Service program, 13-16% of responders were advised to upgrade their furnace,

% Exhibit B-24, BCUC IR 2.364.3.2.

> Exhibit B-24, BCUC IR 2.364.3.2.
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while problems (including gas leaks) were discovered in 6-11% of furnaces. In 2013, the
Appliance Service program and Furnace Early Replacement Pilot were conducted in parallel.
Program evaluation will determine if this co-promotion resulted in driving higher appliance

replacement than in previous years. >*?

264. The Appliance Service program results in indirect energy savings, as well-
maintained heating systems will operate more efficiently. The program also creates an
opportunity for customer and contractor dialogue, to educate customers on energy saving
behaviour and promote future gas savings at a relatively low cost to the FEU. The FEU do not
attribute direct energy savings to the Appliance Service program, as separating the impact of
this program on customer knowledge of energy efficiency and on contractor ability to influence
energy equipment choices from the influence of other programs is too difficult.>*?

265. Since participants identified multiple benefits of servicing their appliances
annually, including safety, improved efficiency and lower bills, the FEU were asked whether

3 While maintaining a furnace will result in energy

customers were misled by this program.
savings, the FEU do not promote the Appliance Service program in a way which suggests that
participants will experience identifiable annual gas savings. Participant satisfaction with the
Appliance Service program continues to be very high with 84% of respondents indicating high to
very high satisfaction with the Appliance Service program. As noted in the 2012 Residential

End-Use Study (“REUS”), 52% of respondents indicated they were somewhat or very interested

. 4
in a furnace tune-up program.>*

266. The FEU submit that the Residential Appliance Service Program results in energy

savings as well as non-energy benefits through the maintenance of natural gas equipment and

*2 Exhibit B-11, BCUC IR 1.226.3.2; Exhibit B-24, BCUC IR 2.374.1.2.

Exhibit B-11, BCUC IRs 1.217.4.2 and 1.226.3, Exhibit B-24, BCUC IR 2.374.1.

Exhibit B-1-1, Appendix |, Attachment 1-2, 2012 Annual Report, p. 87, “TLC Furnace/Fireplace 2012”; Exhibit B-
24, BCUCIR 2.374.1.1.

Exhibit B-24, BCUC IR 2.374.1.2.
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provides a low-cost opportunity for gas contractors to educate customers. As such,

expenditures for this program should continue to be accepted.

(b) Energy Star Water Heater and EnerChoice Fireplace Program

267. All EEC programs assume that the baseline condition is a certain level of natural
gas use and that participants subsequently install a higher efficient measure or measures which
result in a reduction of natural gas consumption compared to the baseline condition. While not
actively promoted, the FEU do permit switching from another fuel source to natural gas for the
ENERGY STAR® Water Heater Program and the EnerChoice Fireplace Program. However, with
both of these programs the FEU assume that participants switching from another fuel source
would have switched to natural gas anyway under the baseline condition, but choose to
upgrade to a higher efficient model of natural gas appliance than what they would have

selected under the baseline condition.3*®

268. In this regard, the FEU have followed the directive outlined in the BCUC Decision
and Order No. G-36-09 on the 2008 EEC Programs Application in which the Commission Panel

states:

“The Commission Panel accepts EEC expenditures directed at fuel switching from
fossil fuels with a higher carbon content than that of natural gas. Expenditure
programs specifically directed at encouraging fuel switching away from
electricity are rejected, as are Incentive payments for appliances for which an
Energy Star rating is not available. However, expenditures are accepted for
incentives to install Energy Star and EnerChoice equipment and appliances for
customers, who, at their own initiative, wish to switch to natural gas as the
fuel of choice”.

269. In accordance with this prior directive, these programs should not be restricted
to the replacement of gas or propane appliances and should be permitted to continue as

currently being run.

% Exhibit B-24, BCUC IR 2.374.6.2.
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270. In the case of the Energy Star Water Heater program, for example, customers
whom at their own initiative want to replace their electric water heater should be encouraged
through this incentive program to install an efficient natural gas water heater rather than an
inefficient one. The incentive available under this program is intended to address the cost
increment between high-efficiency Energy Star tanks and new technologies rather than the
minimum efficiency 0.62 EF base models. This program supports upcoming federal and
provincial Efficiency Act standards as part of a long-term market transformation strategy for gas
and propane-fired water heaters. All customers will benefit from increased availability and
increased education of the trades regarding the installation of these new high-efficiency water-
heating technologies.347 In November 2013, Natural Resources Canada awarded FEU an
ENERGY STAR® Market Transformation Award as the Regional Utility of the Year for the market
transformation efforts in the Water Heater pilot and program. The award recognizes
“leadership in offering Canadian consumers the most energy-efficient products and technology
available on the market”. **

271. The FEU submit that these programs should be permitted to continue as
currently configured and as previously accepted and directed by the Commission. The FEU do
not promote switching from other energy choices in these programs. If customers, however,
choose to switch they should be encouraged to use energy efficient models. These programs

accomplish this objective.

(c) Energy Conservation Assistance Program (“ECAP”)

272. The ECAP is considered the FEU’s “flagship” low-income program. ECAP is a
comprehensive whole-house program that the FEU conduct in partnership with BC Hydro and

FBC so that opportunities for electricity and gas energy savings are addressed within a single

**7 Exhibit B-24, BCUC IR 2.374.6.
8 Exhibit B-24, BCUC IR 2.374.6.
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program. ECAP fully facilitates the installation of services through third party contractors and

does not require the low-income participant to pay any costs. **°

273. Concerns were expressed that the expenditures in the ECAP were below
previously accepted levels. The underspend in ECAP was due to furnaces not yet being included
in ECAP and the fact that the low income sector has been harder to engage in ECAP than
originally anticipated which has led to fewer participants in the program.350 The FEU, FBC and
BC Hydro have been re-visioning the overall delivery of the ECAP program and the ECAP is

changing in several ways:
(a) ECAP is being expanded to include FBC customers;

(b) The administration of the program is being spread across all three utility partners

(formerly BC Hydro was the central administrator);

(c) Barriers to participation are being reduced such as expanding the acceptable

documentation for income verification; and

(d) Low Income apartment buildings will be able to qualify for a simplified version of
the ECAP program (formerly low income residents of apartments were only

serviced by the Energy Saving Kit program).

274. FEU expects that the enhancements being made to the program will aid in
improving participation in the program and greater investment in low-income energy efficiency
programming. The FEU expect that furnaces will be implemented in ECAP before the end of the
first quarter of 2014.%*

275. Concerns were also expressed about the cost-effectiveness test results of the

ECAP. As explained by the FEU in Exhibit B-43, the FEU incorrectly considered low-income

** Exhibit B-24, BCUC IR 2.374.4.

Exhibit B-23, CEC IR 2.90.1.
Exhibit B-23, CEC IR 2.90.1.
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programs to be exempt from the mTRC. In fact, section 4(2) and 4(1.1) indicate that Low
Income Programs are eligible for the mTRC treatment utilizing the 30% benefit adder for low
income programs instead of the 15% adder that is used when applying the mTRC to non-Low

352

Income programs. The FEU have revised its evidence, including relevant IR responses, in

Exhibit B-43.

276. With this correction, the overall mTRC for ECAP is 1.06. Although the TRC is 0.4,
research indicates that many other low-income programs struggle to be cost-effective under
the TRC and that many utilities are not required to use cost-effectiveness tests for low-income
programs.>>® Furthermore, the societal benefits of offering energy efficiency programs to low-
income customers are substantial. The ECAP program is the program that affords low-income
customers the largest opportunities for saving energy and affords the greatest environmental,
social and economic benefits to society, as well as non-energy benefits of increased health,

safety and comfort.>*

277. An information request asked why the FEU were increasing funding for ECAP by

355
It

46% over the PBR Period, while funding for other low-income top-up programs decline.
was suggested that the FEU could instead transfer the proposed increase in ECAP spending over
the PBR period to the low-income space and water heating top-up programs, and expand these
top-up programs to cover rental dwellings occupied by low-income tenants.*®® The FEU’s
proposed funding is based on anticipated demand for these programs over the PBR Period. The
FEU have proposed increasing ECAP funding from $1.675 million in 2014 to $2.456 million in
2018 because the FEU believe that the ECAP program will take longer to reach the peak
demand for the program due to this program having longer engagement cycles with

participants. The time between participant approval and the final quality assurance check of

the installations can take several months and even longer for engagements with non-profit

Exhibit B-43, FEU’s EEC Evidentiary Update, p. 2.

Exhibit B-24, BCUC IR 2.374.4.1 as amended in Exhibit B-43, FEU’s EEC Evidentiary Update.
Exhibit B-24, BCUC IR 2.374.4.1 as amended in Exhibit B-43, FEU’s EEC Evidentiary Update.
Exhibit B-24, BCUC IR 2.374.4.2.

Exhibit B-24, BCUCIR 2.374.4.2.1.
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” With furnaces being integrated into the ECAP

societies and First Nations communities.*
program in 2014, FEU believes the program will become more popular and the funding that has
been requested is anticipated to be needed to enable all projected participants to participate in

the program.®®

278. The low-income top-up programs’ funding request was also based on projected
participation in the program. However, because these are single measure programs, it is
expected that participant engagement cycles will be shorter and it is estimated that this will
lead to peak program participation in 2016. Further, these programs have a specific target
market of Multi-Unit Residential Buildings, primarily non-profit housing societies and

39 The participation and funding for

provincially or municipally owned low-income buildings.
the top-up programs align with the anticipated demand for the programs, increasing from $93

thousand in 2014 to $111 thousand in 2016 before dropping back to $73 thousand in 2018.%%°

279. The ECAP is the FEU’s flagship low-income program and is cost-effective under
the mTRC. Although it has a TRC and UCT score below 1.0, this program is the primary program
to achieve energy conservation and efficiency in the low-income sector, represents a
collaborative effort of FortisBC and BC Hydro, and offers many societal benefits and non-energy
benefits to low-income customers as well. The FEU submit that the expenditures for the ECAP

should continue to be accepted over the PBR Period.
(b) Furnace Replacement Program

280. While the BCSEA has recommended expanding the Furnace Replacement
Program, BCUC IR 2.374.5.1 suggested FEU’s funding levels for the program may be too high
due to a UCT score of less than 1.0. The FEU’s requested funding amount for the Furnace

Replacement Program is appropriate and based on the 2012-2013 pilot results, detailed

*7 Exhibit B-24, BCUC IR 2.374.4.2.

Exhibit B-24, BCUC IR 2.374.4.2.1.
Exhibit B-24, BCUC IR 2.374.4.2.1.
Exhibit B-24, BCUC IR 2.374.4.2.
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program design and cost-effectiveness considerations. The FEU have spent the past two years
evaluating the Furnace Replacement Program to develop a design that is cost-effective and

1 The FEU’s Furnace Replacement Program is

meets the needs of customers and the trades.
based on a pilot study run in 2012 and 2013, as reported in Exhibit B-1-1, Appendix I,
Attachment I-5. Based on learning from the pilot as described in the report, the FEU have
created a program plan for the Furnace Replacement Program over the PBR Period, which is

included in Section 3.4.2 of Attachment I-1 of the Application (Exhibit B-1-1).

281. The Furnace Replacement Program is a cornerstone program in the EEC
Residential Program Area and the FEU have requested that the $2 million approved funding for
the 2012 and 2013 pilot phase be increased to $3.3 Million per year to fulfill customer demand.
In 2012, over 3,000 participants benefitted from the pilot that ran in September and October. In
2013, the FEU estimates that 2,400 participants benefited from the pilot that ran April through
August outside the heating season, a timeframe selected to emphasize the requirement for
early rather than emergency replacements. The 2014-2018 funding request is for
approximately 4,000 participants. The FEU is anticipating this funding would cover 2,500-3,000
participants for the April through August program, plus funding for an additional 1,000
participants for special offers for community partnerships such as Energy Diets. The funding

could also be used to fund a Deep Retrofit Champion Bonus in the Home Performance Program.

282. The Furnace Replacement Program passes the mTRC. As the FEU have
submitted above, the appropriate method of determining cost-effectiveness is the use of the
TRC/mTRC at the portfolio level as the Commission has consistently determined in the past.
Further, the UCT of 0.90 for the Furnace Replacement Program is marginal and could be
improved to 1.0 for the 2014-2018 period through a number of mechanisms such as reduced
program administration costs, a review of contractor incentives, or allowing only standard

efficiency furnaces to be replaced since there are greater savings achieved.

*1 Exhibit B-1-1, Appendix I, Attachment I-5.
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The Furnace Replacement Program is the best use of funding in the Residential

The 2012-2013 pilot was a success. Customer surveys from the 2012 program
indicated that 91% of participants and 72% of contractors rate their overall
satisfaction with the program 8, 9, or 10 out of 10. The point of greatest

dissatisfaction for contractors was the short length of time in market.

Without FEU funding, there will be no government rebates in market for heating
system replacements and replacement rates may return back to 4.0 percent as

experienced prior to government incentive programs.

In the 2010 CPR, Furnace Replacement provided 51% of most likely achievable

energy savings potential in the Residential Sector.

The Furnace Replacement Program provides the net benefits to British
Columbians, including reducing GHG emissions, strengthened FEU relationships
with contractors, distributors, retailers and trade associations, enables
monitoring of installations and support of training and certification of HVAC
contractors, provides a "gateway" to other savings opportunities and awareness
of energy bills and therefore behavioural changes as a by-product of

participation. 362

There are no other programs that the FEU believe can replace this cornerstone

furnace program to ensure an equitable level of funding by customer class.*®

285.

The BCSEA’s concerns with the program design centered on their proposal

around expanding the program for replacements for any reason.>®* As the FEU have detailed in

its evidence, the FEU have designed the Furnace Replacement Program to avoid free riders by

362

Exhibit B-11, BCUC IR 1.219.7.

3% Exhibit B-24, BCUC IR 2.374.5.2.
%% Exhibit C4-8, pp. 29-31.
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targeting early replacement. Early replacement also leads to increased energy savings in what
the FEU have referred to as “Period 1” savings, being the time between replacement under the
program and when the customer would have otherwise replaced the furnace. The FEU have
been unable to replicate the BCSEA’s suggested cost-effectiveness results and do not believe

that it takes into account free riders.3®®

286. The FEU submit that their Furnace Replacement Program is based on rigorous

planning and is a significant residential program that should be approved as proposed.

H. New Programs are Part of a Cost-Effective Portfolio and are in the Public Interest

287. The 2014-2018 EEC Plan contains six new programs: the New Technologies
Program, the Mechanical Insulation Pilot, the Specialized Industrial Process Technology
Program, the Low-Income Space Heat Top-Up Program, the Low Income Water Heating Top-Up
Program, and the Non-Profit Custom Design Program.>®® All of these new programs are part of

the FEU’s cost-effective portfolio of EEC activities and should be accepted.

288. An analysis of all proposed new program expenditures as a percentage of overall
EEC expenditure year over year provided in the table below shows that new program

expenditures range from 2.76% to 4.27% of total proposed EEC expenditures.s67

Total Proposed budget for new programs as a percentage of total expenditure, by year

2014 2015 2016 2017 2018
2.76% 3.11% 3.57% 4.27%  4.27%
289. Program profiles for the proposed new programs, with the exception of the New

Technologies program as discussed below, have been developed and presented in the 2014-
2018 EEC Plan filed in Attachment I-1 of the Application, in the format discussed for the

presentation of program information by the FEU’s EEC staff with previous Commission staff.

% Exhibit B-46, Rebuttal Evidence (Non-PBR Issues) of FEI.

Exhibit B-1-1, Appendix |, pp. 18-19.
Exhibit B-24, BCUC IR 2.375.1.
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These program profiles contain all the assumptions used to determine program cost-
effectiveness.’® The FEU have reviewed the 2014-2018 EEC Plan with the EECAG.>®® Further

details on each of these new programs are discussed below.

(a) The Specialized Industrial Process Technology Program

290. The Specialized Industrial Process Technology Program is aimed at process heat
in the manufacturing sector, and is a key element of the Industrial program area of activity.
This program provides prescriptive incentives to industrial customers to encourage the
implementation of specific technologies and best practices targeted at particular industrial
processes using natural gas as an energy source. The FEU plan to offer the following

measures:>’°

(a) Steam Distribution: This prescriptive measure, targeted at facilities using steam
for industrial processes, will encourage surveys and the optimization of the

steam distribution system by addressing leaks, steam traps and pipe insulation.

(b) Process Boiler System: This prescriptive measure, targeted at industrial
customers using boilers for steam or hot water generation, will encourage
customers to increase the efficiency of their boilers through retrofits or

complete replacement.

(c) Wood Drying Process: This prescriptive measure, targeted at wood drying
facilities, will provide funds towards control systems and heat recovery units to

increase the efficiency of wood drying process.

%% Exhibit B-24, BCUC IR 2.375.3. The program profiles for EEC programs are also suited to the purposes of the

report filed by Commission Staff and prepared by Navigant Consulting entitled “Review of the Efficiency Maine
Trust Triennial Plan (2011-2013)”

Exhibit B-24, BCUC IR 2.375.3.1.
Exhibit B-11, BCUC IR 1.228.3.
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291. The profile for this program is included on page 66-67 of the 2014-2018 EEC
Plan.>’! As shown on p. 63 of the 2014-2018 EEC Plan, the program has a TRC of 4.66, a UCT of
7.3 and a PCT of 6.18. The FEU submit that this program is cost-effective pursuant to the DSM

Regulation and that the expenditures should be accepted as in the public interest.

(b) Mechanical Insulation Pilot

292. The Mechanical Insulation project is a pilot program of limited scale, intended to
establish whether or not a cost effective program based on the measure could subsequently be
deployed. The pilot is for bare heating pipes, valves, and fittings in existing Multi-Unit
Residential buildings provided with insulation per the building code and best industry

practice.>’?> The profile for this program is included on pages 58 to 59 of the 2014-2018 EEC

373

Plan.””" As stated in the plan profile:

“Failure to comply with mechanical insulation building codes and best practices
results in wasted or excess natural gas consumption. Mechanical insulation
retrofits will include the following measures: heating pipes insulated with 1 %”
thick fiberglass; domestic hot water systems pipes 2” and larger will be insulated
with 1 %" thick fiberglass insulation; piping less than 2” will be insulated with 1”
thick fiberglass insulation; all insulation will be covered with service jackets and
PVC fitting covers; and valves for both the heat and hot water systems will be
insulated with the same thickness as the adjoining pipes.

An estimated 1,400,000 GJ could be saved annually by performing mechanical
insulation retrofits and improving practices and standards on new multi-unit
residential buildings.”

293. The pilot was initially planned to commence in 2013, but has been delayed by

the inability to conclude an agreement on terms satisfactory to the FEU with a third party

374

contractor to deliver the project. The business case developed by this contractor has been

> Exhibit B-1-1, Appendix I, Attachment I-1.

Exhibit B-24, BCUC IR 2.375.5.
Exhibit B-1-1, Appendix |, Attachment I-1.
Exhibit B-11, BCUC IR 1.227.4.
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d.>”> Under the original pilot

filed, but may not reflect that actual pilot, should it procee
proposal the FEU planned to spend up to $60,000 per building, on three mid-sized multi-unit
residential buildings, to install mechanical insulation, collect and analyze data, and produce a
final report of the findings. If the pilot were to proceed based on the existing business case, the
overall total TRC is estimated at 1.05, and the Utility, Participant and RIM tests at 1.69, 2.18 and

0.56, respectively.376

294, The existing business case has positive cost-effectiveness results, although the
actual pilot may vary from this initial plan. Given that this pilot would not require a significant
amount of expenditures and could provide the basis for a cost-effective commercial program,
the FEU submit that it should have the flexibility to carry out the pilot over the course of the
2014-2018 PBR Period.

(c) Low-income Space Heat and Water Heating Top-Up Programs

295. The Space Heat and Water Heating low-income top-up programs will be based
on the same programs in the Commercial Program Area and will encourage buildings that have
significant proportions of Low Income residents to replace standard efficiency boilers and water
heaters with high-efficiency boilers and water heaters. The energy savings and measure life
assumptions are based on the Commercial Space Heat program, except that these low-income
top-up programs will provide an incentive that is about 30% higher with the extra incentive
costs coming from the Low Income Program area. The program profiles for these programs thus

377

only show 30% of the full incremental costs and gas savings. These programs have positive

TRC, UCT and PCT results and as such are cost-effective pursuant to the DSM Regulation.

296. Any building that has significant proportions of Low Income residents would be
eligible for the Top-Up programs. The Low Income Space Heat and Water Heating top-op

programs both involve measures that are shared amongst the whole building and, as such, FEU

37> Exhibit B-24, BCUC IR 2.375.5 and 2.375.5.1.

*’® Exhibit B-24, BCUC IR 2.375.5.1.
7 Exhibit B-1-1, Appendix I, Attachment I-1, pp. 78-81.
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is not able to provide Low Income benefits such as those proposed in these two new programs
to buildings that have a significant number of able-to-pay tenants. Mixed income buildings

would still be eligible to apply to the existing Commercial Water and Space Heat programs. 378

297. The budget requests for these programs were based on FEU’s best estimate from
experience working within the non-profit sector and also the participation in the Commercial
Space Heat and Water Heat programs. The low income population in BC is estimated to be 10
to 20% of the total population. The participation in the Low Income Top-Up programs has been
estimated at roughly 10-20% of the participation that is expected in the Commercial Space Heat

and Water Heat programs.>”®

298. The FEU submit that expenditures for these cost-effective programs are in the

public interest and should be accepted.

(d) Non-Profit Custom Program

299. The goal of this Non-Profit Custom Program is to identify and provide incentives
for deeper energy-efficiency retrofits to low income housing providers and not-for-profit

8 As described in the program profile in the 2014-2018 EEC Plan, this program

associations.’
will involve an energy study and will provide incentives based on the recommendations of the
study. Incentives under this program will cover all of the incremental cost of the cost-effective
measures. Promotional activities will include outreach to non-profit housing societies,
partnerships with non-profit housing associations, and partnerships with other service
organizations working within the non-profit housing sector.®® The program has a TRC of 2.72,
UCT of 2.02, and a PCT of 4.72 and as such is cost effective pursuant to the DSM regulation.

The FEU submit that the expenditures for this program are therefore in the public interest and

should be accepted.

7% Exhibit B-24, BCUC IR 2.375.6.1.

37 Exhibit B-24, BCUC IRs 2.375.6 and 2.375.6.1.
Exhibit B-1-1, Appendix |, Attachment I-1, p. 69.
Exhibit B-1-1, Appendix |, Attachment I-1, p. 82-83.
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(e) New Technologies Program

300. The New Technologies Program will operate in conjunction with the Innovative
Technologies Program by introducing technologies that are cost effective but with initially low
market penetration. Educating the trades and consumers about the potential of the new

energy-saving technologies will increase market adoption.*®

301. As explained in Section 8 of the 2014-2018 EEC Plan, this program is designed to
bring forward a DSM measure for a new technology from the Innovative Technology Program
Area. The four steps of the Innovative Technology Selection and Implementation Process are
described in Section 8.2 of the 2014-2018 EEC Plan. The new technologies are screened in a
feasibility study process, and, if they pass, a pilot project is usually developed to gather
operational experience. Pilot technologies that demonstrate acceptable levels of technical
performance and cost-effective energy savings are included in the applicable programs areas.
The assumptions for the actual DSM measure are taken from the pilot. Actual budget
expenditures for the New Technologies Program will therefore depend on whether cost-
effective and feasible programs filter into the Residential program area through the Innovative

Technologies program area.’®

302. If a cost-effective, new technology measure cannot be identified, the Residential
New Technology Program would not go ahead and the funding for the program would not be
spent.*® Conversely, should more cost-effective new technologies be deployed within the New
Technology Program than originally budgeted, the FEU could apply to the Commission for
additional EEC funding.*®

303. The FEU submit that given any New Technology Program measure would be the

result of a successful pilot from the Innovative Technology Program, expenditures to permit the

%2 Exhibit B-1-1, Appendix I, Attachment I-1, p. 30.

Exhibit B-24, BCUC IR 2.375.4.
3 Exhibit B-24, BCUC IR 2.368.2.
% Exhibit B-24, BCUC IR 2.375.4.
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FEU to carry out a program to support such new technologies are in the public interest and

should be accepted.

. Flexibility Required for New Programs

304. In addition to the continuation of the existing program funding transfer rules,
the FEU propose that should a new program present itself over the plan period, that they be
permitted to launch new programs without pre-approval from the Commission. The FEU would
transfer funds within an approved Program Area from an existing program to a new program, if
the new program satisfies the FEU’s EEC principles, existing benefit/cost test requirements, and

has not been previously rejected by the Commission.®®

305. This new funding transfer rule will allow the FEU to take advantage of
opportunities that emerge over the course of the PBR Period that have not been identified to
date or are not sufficiently developed to propose at this time. Given the 5-year PBR period, this
flexibility is important to ensure that cost effective demand-side measure opportunities are
developed and initiated in a timely manner. This is consistent with the Commission’s
acknowledgment in the 2012-2013 FEU RRA and Rates Decision that there are advantages in
being able to move funds freely among approved Program Areas to meet the needs of existing

7
or new programs.>®

306. Program funding levels will be monitored monthly and reported on annually in
the EEC Annual Report. Should actual funding levels vary significantly from budgeted levels, the

FEU will advise the EECAG and seek their input.388

307. The FEU therefore respectfully request that the Commission approve the FEU’s

ability to transfer funds within an approved Program Area from an existing program to a new

3% Exhibit B-1-1, Appendix I, pp. 19-20; Exhibit B-24, BCUC IR 2.380.1.
7 Exhibit B-24, BCUC IR 2.380.
% Exhibit B-24, BCUC IR 2.375.3.2.
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program, if the new program satisfies the FEU’s EEC principles, existing benefit/cost test

requirements, and has not been previously rejected by the Commission.

J. Integration with Other Utilities

308. BCSEA has suggested in its evidence that there is a need to integrate gas and

electricity savings into program design and delivery.?®*’

The FEU’s EEC programs, however, are
already integrated with electric offerings. The FEU have reported on the integration with
electric offerings over the 2009 to 2012 period in the FEU and BC Hydro MOU Report found in

Appendix 1 of the 2012 Annual Report.390

To date, collaborative projects have been successful
in generating cost savings for BC Hydro and the FEU. By sharing skills and resources (e.g.,
marketing, communications, joint studies, consultation) the utilities have saved approximately
$1,920,000 in shared incremental costs as a result of collaborative efforts. It is estimated the
utilities have saved 40.35 GWh in electricity and 292,635 GJ4 in natural gas under collaborative

programs. The FEU and BC Hydro have signed a new collaboration agreement for the 2012-

2015 period.*?

309. Integration with BC Hydro and FBC is reflected in the FEU’s 2014-2018 EEC Plan.
Each program plan lists partnerships that the FEU have for the program. A few examples are

provided below.

(a) A key development in the CEO Program Area in 2012 was the growing
partnerships with FBC and BC Hydro in an effort to maximize cost effectiveness
and efficiency. This included cost sharing on print communications, booth
displays and production items for various events and campaigns occurring in the
shared service territory. In addition, steps were also taken toward increasing
collaboration with BC Hydro in sharing best practices on partnership negotiations

and outreach tactics. The FEU will be collaborating with BC Hydro on six

%% Exhibit C4-8, p. 20.

Exhibit B-1-1, Appendix |, Attachment I-2, 2012 Annual Report, Appendix A.
Exhibit B-1-1, Appendix |, Attachment I-2, 2012 Annual Report, Appendix A.
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outreach events in 2013.3%

In 2013, the CEO program area has continued to
partner with FBC on several initiatives and programs ranging from print
communications, to community events, and production items for both in shared
services territory. FEI expects the partnerships to continue into and beyond the

PBR period.393

(b) Within the Low Income Program Area, ECAP is a comprehensive whole-house
program that the FEU conduct in partnership with BC Hydro and FBC so that
opportunities for electricity and gas energy savings are addressed within a single

4

program.>®* The FEU also partner with BC Hydro on the Energy Savings Kit

program.>®

(c) Within the Residential Program Area, the FEU’s Energy Efficient Home
Performance Program396 is designed in collaboration with BC Hydro and FBC as
the HERO Program, which will facilitate a whole-house comprehensive treatment
of both gas and electric savings. The HERO Program will be presented to
customers as a seamless operation and, where possible, province-wide offers
will be available. The FEU’s Furnace Replacement Program, and other stand-
alone gas measures will reside within the HERO Program, along with electric
DSM measures offered by BC Hydro and FBC.>**” The Deep Retrofit Champion
Bonus will be a measure within the broader HERO Program.398 The FEU are also

collaborating with BC Hydro and FBC in its New Home Program.***

392
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396
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398
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Exhibit B-1-1, Appendix I, Attachment I-1, 2014-2018 EEC Plan, p. 10.
Exhibit B-23, CEC IRs 2.94.3 and 2.94.4.

Exhibit B-24, BCUC IR 2.374.4.

Exhibit B-1-1, Appendix I, Attachment I-1, 2014-2018 EEC Plan, p. 72.
Exhibit B-1-1, Appendix |, Attachment I-1, 2014-2018 EEC Plan, p. 16.
Exhibit B-50, BCSEA Rebuttal IR 1.2.2.

Exhibit B-50, BCSEA Rebuttal IR 1.2.2.

Exhibit B-1-1, Appendix |, Attachment I-1, 2014-2018 EEC Plan, p. 28.
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(d) Pursuant to the FEU’s EEC Evaluation Plan, evaluations of joint electric and gas
DSM programs will be conducted as a single evaluation for the partners involved

in delivering the program.4°°

310. The FEU submit that the integration of the FEU’s EEC programs with both BC

Hydro and FBC is growing and has already led to substantial cost reductions and energy savings.

K. Program Evaluation, Measurement and Verification
(a) Introduction
311. The FEU have filed an EEC Evaluation Plan which presents the studies and timing

for the Evaluation, Measurement & Verification (“EM&V”) activities for the PBR Period.*"
EM&V activities are split between evaluation activities, and measurement and verification
activities. Evaluation activities are conducted to look at a program as a whole to determine its
effectiveness. Measurement and Verification (“M&V”) studies are conducted to assess pilot

programs, demonstration projects, and custom programs.*®

312. The EECAG participated and provided input in the development of the draft

EM&V Framework.*®® Two key objectives in the Framework are:

(a) to provide assurance to both internal and external stakeholders for the

continued support of DSM programs; and

(b) to ensure the FEU and ratepayers are obtaining value from their DSM

investments.*%

4

o

° Exhibit B-1-1, Appendix I, Attachment I-8, p. 15.

Exhibit B-1-1, Appendix I, Attachment I-7, p. 1.
Exhibit B-1-1, Appendix I, Attachment I-7, p. 1.
Exhibit B-11, BCUC IR 1.214.5.3.
Exhibit B-24, BCUC IR 2.371.1.2.

4

o

1

4

o

2

4

o

3



-128 -

313. The Evaluation Plan was developed to reflect program specific objectives while
meeting industry standards in conducting EM&V activities. Staff assessed evaluation needs
using the information available to date from existing and planned programs based on the
following aspects: program objectives, years the program has been running (program life cycle),
the program participant level, previous program evaluation studies, budget constraints,
program targets, available resources, and the amount of data and information anticipated to be

available to conduct the evaluations.*®

314. Wherever possible, the evaluation of programs that span across the FEU’s
separate utility service territories will be conducted as a single evaluation in order to take
advantage of evaluation cost efficiencies and incorporate consistency across service areas.
Similarly, evaluations of joint electric and gas DSM programs will be conducted as a single

evaluation for the partners involved in delivering the program.406

315. The EM&V budgets align with the FEU’s EM&V Framework and general industry

practice for budget spending on EM&V activities.*”’

In keeping with general industry practice
and in alignment with the EM&V Framework, the FEU plan EM&V budgets not to exceed 10% of
overall DSM spending, and are targeting annual EM&YV budgets to make up from 3 to 6% of the
overall EEC portfolio spending. While the FEU’s spending on EM&V appears at the low end of
the range of percentage of spending on DSM activity among other utilities, this is not surprising
since EM&V spending necessarily lags behind program spending, and the FEU’s EEC spending

has been ramping up in recent years. The FEU expect annual EM&YV spending to increase over

the PBR Period.*®®

% Exhibit B-11, BCUC IRs 1.214.5.2 and 1.214.1.3.

Exhibit B-1-1, Appendix I, Attachment I-8, p. 15.
Exhibit B-24, BCUC IR 2.371.6.
Exhibit B-11, BCUC IR 1.235.2; Exhibit B-24, BCUC IR 2.371.6.
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(b) No Conflict

316. The FEU’s EM&V activities are appropriately segregated to avoid conflict of
interest situations that could arise between the development and implementation of EEC
programs and the evaluation of those programs within the utility. This has been achieved by
way of its organizational structure, following the principles and guidelines laid out in the EM&V
Framework (including the principle of transparency) and by acting in an ethical manner in

accordance with the FEU’s Business Ethics Policy.409

317. The organizational separation by function between EEC Program staff and EEC
EM&YV staff is an important measure to avoid any potential conflict of interest. The evaluation
activities are managed and conducted by staff who are independent from the program
managers and staff responsible for designing and implementing DSM programs. EM&V staff
ensure that evaluation requirements are defined at the program design stage and set
evaluation requirements independent of the Program Managers for which studies may be
successfully conducted. Such segregation enables the development and completion of unbiased
EM&V reports, which then serve as a valuable tool for which to make enhancements and
changes to future EEC program delivery. Evaluation studies are conducted on a program-by-
program basis and adhere to the evaluation objectives principles in the draft EM&V

k.*!° Further, the FEU’s Internal Audit group, who report to a separate Vice President

Framewor
from both the EEC Program staff and the EEC Evaluations staff, reviews the EEC function
annually to ensure that all controls and reporting requirements are being adhered to. The
Internal Audit group’s reports are included in the EEC Annual Reports for review by the

Commission and EECAG and no concerns have been raised with respect to their findings.411

%% Exhibit B-11, BCUC IR 1.214.2.
9 Exhibit B-11, BCUC IR 1.214.2; Exhibit B-1-1, Appendix 1, Attachment I-8; Exhibit B-24, BCUC IR 2.371.7.
1 Exhibit B-24, BCUC IR 2.371.7.
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318. In addition, as discussed above, the FEU have developed a comprehensive EM&V

> The EM&V Framework has been developed by

Framework to guide its EM&V activities.”*
reviewing industry guidelines and common practices for EM&V activities. One of the FEU’s
evaluation principles in the EM&V Framework is that of providing transparency both internal
and external to the FEU with respect to EM&YV activities. External stakeholders, such as
members of the EECAG may request to view final evaluation reports. The regulatory review

process by which the FEU receive acceptance of their EEC expenditures provides additional

transparency for external stakeholders.**?

319. As also outlined in the EM&V Framework, the FEU’s reliance on independent
third party consultants to conduct the majority of the EM&V activities is a common industry
practice. These consultants are selected by the EM&V staff, independently of the EEC Program
Managers. They are chosen based on a combination of their relevant experience, the level of
detail required for the each evaluation project, and the size of the program being evaluated in
combination with the consultant’s capacity and previous work history. Once selected, the
consultant then develops the detailed evaluation plan based on the scope of work provided by
the EM&YV staff. When the plan has been approved by the EM&V staff, the consultant typically
develops any necessary market research (for example with participants and with the relevant
trade allies), conducts the analysis and develops a report. The independent third party
consultants adhere to the industry guidelines, engineering calculations and methodologies,
survey reporting analysis and the industry code of ethics for all evaluation activities
conducted.*™

320. All final evaluation reports and evaluation summaries are transparent and
available to the Commission and other stakeholders upon request. All evaluation assumptions,
calculations, and methodologies are documented and auditable. All results, positive or

negative, are valued and will be used to provide input for future program design and

M2 Exhibit B-1-1, Appendix I, Attachment I-8.

13 Exhibit B-11, BCUC IR 1.214.2.
14 Exhibit B-11, BCUC IR 1.214.2.
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implementation. Indications of poorly performing programs or pilots will provide input to make

improvements or may provide justification to discontinue a program.**®

(c) Further Reviews Not Needed

321. The FEU have managed EM&YV activities in a prudent manner and achieved the
desired objective of EM&V activities. Any further review, such as reports by a Commission
retained consultant, would place an unnecessary burden on rates. It is also not industry

standard practice to conduct additional third party review of completed EM&V studies.**®

322. As described above, the FEU’s EM&V practices are reasonable, in line with other
BC utilities and consistent with industry practice, guidelines and protocols. The FEU developed
their EM&YV framework with input from internal and external stakeholders, and utility partners.
The EECAG members have not expressed any concern about the FEU’s analysis of the cost-

effectiveness of its EEC programs or portfolio and have not requested a third party review.*!’

323. The FEU estimate that an independent review of the draft EM&V Framework
could cost between $30 thousand to $500 thousand or higher depending on the scope of work,
not including the FEU’s internal costs for managing such an activity.418 The FEU submit that the

additional costs for an independent expert review would add no value to customers.

L. Proposed Continuation of Financial Treatment is in the Public Interest

324. The FEU are proposing to continue the financial treatment of EEC expenditures
that was approved by the Commission in the 2012-2013 RRA, which include the use of rate base
and non-rate base deferral accounts to amortize EEC expenditures. The financial treatment of
EEC expenditures approved in the 2012-2013 RRA Decision was designed to mitigate concerns

regarding actual expenditures coming in below approved levels. Under this treatment, $15

% Exhibit B-11, BCUC IR 1.214.2.1.

Exhibit B-11, BCUC IR 1.214.3.
17 Exhibit B-24, BCUC IRs 2.371.1.2 and 2.371.1.3.
18 Exhibit B-24, BCUC IR 2.371.1.3.
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million of expenditures are placed into rate base in each of 2012 and 2013, and the difference
between the $15 million and actual expenditure levels up to the approved amount are not
recovered through rates until the actual amounts are known. Given that factors beyond the
FEU’s control, such as the economy and cost of gas, continue to impact the level of EEC
expenditures that will actually occur in any given year, the FEU are proposing to continue this
accounting treatment over the PBR period.419

325. Consistent with the above, the Application includes combined FEU EEC rate base
deferral account additions of $15.0 million in 2014, and for each year after through 2018,
included on a net-of-tax basis, allocated amongst the FEU on an average customer basis, and
amortized in rates over a ten-year period. The FEU are also seeking approval to transfer the
balance accumulated in the non-rate base EEC Incentive deferral at the end of 2013 to the rate

base EEC deferral account on January 1, 2014.*%°

326. FEI will also use the non-rate base EEC Incentive deferral account to continue
accumulating the annual spending difference between the $15.0 million forecasted in FEU rate
base up to the approved FEU annual funding envelope over the PBR Period. The FEU are
seeking approval to transfer any new amounts accumulated in this account, during the PBR
Period, to the applicable FEU rate base EEC deferral accounts in the following year, with
amortization over 10 years commencing the year in which the balance is transferred.**

327. As provided in Section 60(1)(b)(ii) of the UCA, the financial treatment of DSM
expenditures for British Columbia’s utilities is that utilities in B.C. earn their regulated rate of

return on DSM expenditures, as the Commission must have due regard to the setting of a rate

9 Exhibit B-1-1, Attachment |, p. 16.

Exhibit B-1-1, Attachment I, p. 31. Note that FEI updated its forecast amounts for FEI's EEC rate base deferral
account in the September 6th, 2013 Evidentiary Update (Exhibit B-15), and further in Exhibit B-24, BCUC IR
2.377.2.

Exhibit B-1-1, Attachment [, p. 31; also see Appendix F5 for a discussion of the EEC non-rate base deferral
accounts. See also Exhibit B-24, BCUC IR 2.380 for a description of the use of this account.
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that “provides to the public utility ... a fair and reasonable return on any expenditure made by it

to reduce energy demands”.

328. The following sections will discuss the issues raised with respect to continuing
the current financial treatment, including the capitalization of EEC expenditures, the

amortization period and need for further regulatory review.

(a) Capitalization of Expenditures and Incentives

329. Because the financial treatment of EEC activity includes a fair return on EEC
expenditures which is comparable to the treatment of capital expenditures on supply side
resources, there is an appropriate incentive for the FEU to pursue EEC activities. As stated by
the FEU in the 2012-2013 RRA proceeding: “Earning the Companies’ regulated rate of return on
EEC expenditures...does put an EEC investment on the same footing as any other investment in
the utility, and absent any restrictions to capital investments would encourage the utility to
purchase all cost-effective EEC opportunities.”**

330. Capitalization is the method currently used by all three British Columbia utilities
currently engaged in DSM. This complies with the legislative requirements of this Province
found in section 60(1)(b)(ii) of the UCA which states that in setting a rate under the Act, the
Commission must “provide to the public utility for which the rate is set a fair and reasonable
return on any expenditure made by it to reduce energy demand.”*® The FEU have not heard
any concerns from either the EECAG or any other stakeholder regarding EEC organizational

structure and shareholder incentive mechanisms.***

331. Information requests suggested the potential for alternative incentive structures.
The FEU have responded to similar suggestions in the 2012-2013 RRA proceeding and the FEU’s

original 2008 EEC application proceeding. FEU’s general understanding of the DSM incentive

2 Exhibit B-11-1, Attachment 213.1.1, provided in response to BCUC IR 1.213.1.1.

Exhibit B-24, BCUC IR 2.365.2.
Exhibit B-24, BCUC IR 2.365.1.1.
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mechanisms in other jurisdictions is that they have been designed to overcome the general
disincentive for utilities to pursue DSM because DSM activities in those jurisdictions are not
treated on an equal footing with supply side activities, and DSM in those jurisdictions will
reduce the use of utility product and utility returns. The financial treatment for DSM activity
approved and adopted in B.C. for the FEU and for the electric utilities addresses the

disincentive to DSM expenditure found in other jurisdictions.425

332. Information requests posed the proposition that “the ideal solution is to tie
incentives to program performance and to share program net benefits with ratepayers."426 The
FEU assume that this refers to approaches that contemplate expensing EEC expenditures and
then providing an incentive to the utility based on performance targets. Such approaches
would not be consistent with section 60(1)(b)(ii) of the UCA. Other disadvantages of expensing
EEC expenditures include a mismatch between the persistence of costs and benefit, potential
rate volatility due to variability in expenditures, and the need for other incentive mechanisms

that are more difficult to administer.*?’

Furthermore, DSM expenditures will contribute to
reduced demand and future expansion requirements; incentive structures other than an earned
return are unlikely to provide the utility with an opportunity to generate additional future
earnings consistent with system expansion. As the FEU have indicated in previous proceedings,
however, they are open to an incentive based proposal that adds performance based incentives

in addition to the rate base treatment of EEC expenditures.428

333. The FEU submit that the current capitalization mechanism in place is consistent
with the UCA and appropriately puts EEC investments on the same footing as any other
investment in the utility. The capitalization approach is consistent with other utilities in B.C.
and the FEU do not believe that creating different approaches amongst utilities would be

appropriate. Further, as the current approach is functioning well and stakeholders have not

2 Exhibit B-11, BCUC IR 1.213.2.

Exhibit B-24, BCUC IR 2.365.2.
Exhibit B-11-1, Attachment 213.1.1, p. 99 of response to BCUC IR No. 1 submitted July 11, 2008.
Exhibit B-11, BCUC IR 1.213.1.1 and Attachment 213.1.1 (Exhibit B-11-1).
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raised concerns with the approach, there is no need to change the current financing treatment

of EEC expenditures.

334. Information requests queried whether there is a need for further review of EEC
organization structure and shareholder incentive mechanisms. For the reasons described
above, the financial treatment of EEC framework is appropriate. The FEU do not believe these
matters need to be reviewed again, given that they have recently been established and refined

429

over the last 5 years. Should the Commission wish to re-open the matter of the financial

treatment of DSM, it would be preferable to develop a common approach for all utilities

3% It is noted that

engaged in DSM in the Province, including the FEU, FBC, and BC Hydro.
Section 7(d) of the recently issued Direction No. 7 to the British Columbia Utilities
Commission®** directs the Commission to allow BC Hydro to defer its DSM expenditures and
amortize them over a 15-year period. Given this requirement and the requirement of section
60(1)(b)(ii) of the UCA to earn a return on any DSM expenditures, it would appear that any

common approach in the Province would include the existing capitalization policy as previously

approved by the Commission.

(b) Amortization Period

335. The FEU are proposing to retain the existing 10-year amortization period as
previously approved by the Commission. In response to the directive from the 2012-2013 RRA

Decision, the FEU have provided an analysis of the rate impacts of expensing EEC expenditures

432

and amortizing over 5, 10 and 15 years. Using updated EEC deferral account balances, the

FEU also provided estimated EEC deferral account balances from 2012 to 2033 using 5-year, 10-

year and 20-year amortization periods in response to BCUC IR 2.377.2.1.%

2 Exhibit B-11, BCUC IR 1.211.1.2.

% Exhibit B-24, BCUC IR 2.365.1.

1 B.C. Reg 28/2014. OIC. 097, dated March 5, 2014.
Exhibit B-1-1, Appendix |, Attachment I3.

3 Exhibit B-24, BCUC IR 2.377.2.1.
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336. The FEU summarized their conclusions from its analysis as follows:

“As demonstrated by the results shown in the tables above, expensing EEC
expenditures would result in significant rate increases for customers and should
be considered an unnecessary burden on customers that can be avoided through
a longer amortization term. Further, even a 5-year amortization period would
produce a delivery rate increase of approximately 2 percent for FEI customers in
2014. If FEI had used a 5-year amortization period for the EEC deferral in this
Application, the delivery rate impacts from this one account alone would have
been a significant portion of the overall delivery rate increase requested in this
Application. FEI believes the currently approved amortization period of 10 years
is acceptable for the EEC deferral account, but would be amenable to a longer
amortization period for the reasons provided. A longer amortization period
results in steady and manageable rate increases for customers and provides the
FEU with the opportunity to continue requesting EEC funding envelopes that
adequately support customer energy efficiency needs.”

337. While the FEU analyzed expensing EEC expenditures pursuant to the
Commission’s direction, expensing EEC expenditures would not allow the FEU to earn a return
on its expenditures. As such, the FEU submit that expensing EEC expenditures is not permitted
within the meaning of clause 60(1)(b)(ii) of the UCA and has other disadvantages as discussed

above.

338. While the FEU are not proposing a change from the current 10-year amortization
period, a longer amortization period would be consistent with other utilities in B.C. BC Hydro
uses a 15-year amortization period and FBC has proposed a 15-year amortization period in their
Application for Approval of a Multi-Year Performance Based Ratemaking Plan for 2014 through
2018.* It is noted that Section 7(d) of the recently issued Direction No. 7 to the British
Columbia Utilities Commission*® directs the use of a 15-year amortization period for BC

Hydro’s DSM expenditures.

339. A consideration in choosing the amortization period is its relationship to the

average EEC measure lifespan. Based on the analysis described in response to BCUC IR 2.377.3,

** Exhibit B-24, BCUC IR 2.213.1.

> B.C. Reg 28/2014. OIC. 097, dated March 5, 2014.
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the average measure life weighted by cost was found to be 13.0 years, while the average

measure life weighted by savings was found to be 13.2 years.**®

340. Another factor analyzed in IRs was shareholder return. Based on the
assumptions and calculations shown in BCUC IR 2.377.4, the FEU shareholder equity return
ranges from a total of $22.9 million from 2012 to 2033 for the 5 year amortization method,
compared to a total of $60.1 million over the same period using the 20 year amortization
method. The currently approved amortization period of 10 years results in an equity return of

$37.1 million.**’

341. While a concern was expressed that “carrying large regulatory assets on the
balance sheet can weaken a utility’s financial rating”, the FEU clarified that the existence of
regulatory assets on a utility’s balance sheet does not, in and of itself, weaken a utility’s credit
rating. In the case of FEU’s EEC expenditures, such risks are mitigated as FEU’s EEC
expenditures are generally pre-approved, included in rate base and recovered from

customers.438

342. The FEU submit that evidence shows that the continuation of the 10-year

amortization would be appropriate, as would a 15-year amortization period.

M. Administration of Funds for EEC Projects with a Thermal Energy Component
(a) Introduction
343. In the 2012-2013 RRA Decision, the Commission Panel found “that where there

is a potential conflict of interest because the FEU may be providing capital or services to a
project receiving the DSM or other incentive funds, there should be a neutral third party
involved in the decision making process to award such funds.” The Panel directed the FEU “to

bring forward a proposal for mechanisms for approval and administration of funds by a neutral

% Exhibit B-24, BCUC IR 2.377.3.

7 Exhibit B-24, BCUC IR 2.377.4.
8 Exhibit B-24, BCUC IR 2.377.1.
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third party where the FEU may be involved in providing capital or services to a project receiving
DSM or other incentive funds and/or there is a potential for FEU to benefit, either directly or
indirectly, from that funding.” In response to this directive, the FEU engaged PWC to provide a
proposal to act as a fairness advisor in cases where EEC funds are being provided to projects

with a third party thermal energy component.439

344, In accordance with FEU’s understanding of the directive from the 2012-2013
RRA, the FEU have obtained a proposal from PWC that would have PWC perform all aspects of
individual project reviews, which would otherwise have been performed by FEU, as soon as a
customer’s intention to engage a third party thermal energy services provider has been

established. Process diagrams indicating visually the tasks that PWC will perform are included in

Exhibit B-1-1, Appendix |, Attachment I-4, Appendix A — Business Process Diagrams. **°

345. Pursuant to the process outlined in the PWC proposal, the FEU would ask
customers if they are or will be using a thermal energy provider. When the answer is yes, the
FEU are immediately removed from the approval and administration of EEC funds, and any
potential to inappropriately use such funds for the benefit of the FEU is eliminated.**! Should it
be determined that a program applicant has no third party thermal energy services component
to their proposed project, the program application would not be subject to the PWC process.
Depending on the individual program, such applicants may be subject to different forms of third

party review, such as the reviews conducted as part of program impact evaluations.**?

346. PWC is qualified to undertake the proposal. PWC is the “fairness advisor” to the
FEU’s NGT program, which is similar in function to fulfilling the Commission’s directive for third
party approval and administration of EEC funds associated with thermal energy projects. In the

competitive bid process associated with selecting the fairness advisor to the NGT program, FEl

9 Exhibit B-1-1, Appendix I, Attachment I-4.

Exhibit B-24, BCUC IRs 2.381.2 and 2.381.3.
*1 Exhibit B-24, BCUC IR 2.382.1.
*2 Exhibit B-19, COC IR 2.9.5.
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issued an RFP, and received responses from three potential vendors. The vendors were rated
on the following selection criteria: understanding and approach to scope of work; expertise
(team); comprehensiveness of proposal; experience with similar work; and past performance
with FEI. PWC emerged with the highest rating, and was therefore selected as vendor.** As
shown in PWC’s proposal, PWC has acted as a process and procurement advisor in a number of

projects in B.C., including the Canada Line, Evergreen Line, and South Fraser Perimeter Road.**

347. Topics raised with respect to the PWC proposal are discussed below.
(b) The FEU Is the Appropriate First Point of Contact

348. A process option that would eliminate FEU as the first point of contact is
unnecessary and not practical.*”®> First, some participants apply for a rebate without having had
any prior contact with FortisBC. The Efficient Boiler Program, for example, sees a considerable
number of applications from multifamily customers under the guidance of their contractors. In
these cases the rebate eligible measures have already been installed and, if a customer were
working with a third party TES provider, the contract may already have been signed. As such it
is not possible in these instances for the FEU to influence a participant’s decision by providing

preferential access to EEC funding.

349. It is only when, prior to any decisions being made, customers make initial
inquiries seeking out clarity on program eligibility, incentives, terms and conditions, and/or
application processes, does the potential to use preferential treatment in order to secure
additional business for FAES exist. In order to eliminate the FEU as the first point of contact,
PWC would need to screen all such inquiries, and leads before any involvement by the FEU.
This would be impractical. For example, the FEU are estimating over 225 applications in the
Efficient Boiler Program and 500 applications to the Residential New Homes Program in 2014.

At approximately 30 minutes per application, receiving and reviewing applications represents

*3 Exhibit B-11, BCUC IR 1.241.1; Exhibit B-24, BCUC IR 2.381.1.

Exhibit B-1-1, Appendix |, Attachment I-4, p. 5.
Exhibit B-24, BCUC IR 2.382.1.1.
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approximately 50 days of work. Based on PWC’s approximate daily rate of $1,790, this equates
to an annual cost of approximately $90,000 for PWC just to receive and review applications for

these two programs.**

350. Furthermore, there are many more points of contact between the FEU and
potential EEC program participants than receiving an application. The FEU currently have four
EEC Energy Solutions Managers, nine Commercial & Industrial Account managers, and fifteen
new construction sales managers engaged in presenting and discussing EEC incentives with
customers via a number of channels. Delivering program messaging and working with
customers through all of these channels is critical to program success and PWC would need to
commit a significant number of staff to perform all of these functions, if it were to entirely
avoid the possibility that the FEU speak with any customer before it is definitely determined
that there is no intention to contract with a TES provider. In short, eliminating the FEU as the
first point of contact would result in considerable additional cost if program participation levels

and a satisfactory customer experience are to be maintained.*’

351. Moreover, the Commission’s concern can be substantially addressed by directing
PWC to ask any EEC applicants submitted to its review whether or not any FEU staff member
indicated that the availability or size of EEC incentives was dependent upon the customer’s
selection of FAES or any other company as a TES provider. PWC could then report on the

findings.448

352. Finally, having PWC or any third party act as the front line in regards to EEC
programs goes beyond “approval and administration of funds”, but rather represents

something more akin to program administration and delivery.**®  As FEU submits below, it is

% Exhibit B-24, BCUC IR 2.382.1.1.

Exhibit B-24, BCUC IR 2.382.1.1.
Exhibit B-24, BCUC IR 2.382.1.1.
Exhibit B-24, BCUC IR 2.382.1.1.
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beyond the Commission’s jurisdiction to require the FEU to outsource the delivery of its

programs.

(b) Need for an Annual Review

353. The PWC proposal includes a third party review of EEC grants involving TES
components that have been awarded in the previous two years since inception of the program,
and an annual review and reporting of EEC grants involving TES components on a go forward
basis. The primary objective of these reviews will be to determine whether the awarded EEC
grants are in line with established program guidelines and policies and that the award process
was free of any bias or influence. An annual review is proposed so that any funds granted to a
customer who was subsequently found to be a third party thermal energy services customer

could be reviewed for fairness.*°

354. Once the issues of third party review of distribution of EEC funds to projects with
thermal energy components has been canvassed in this proceeding, and a decision as to how to
deal with this issue arrived at, the FEU intend to ask applicants in programs that may involve a
third party thermal energy services provider at the time they apply to the program, whether or
not their project either has or contemplates a third party energy services provider. Thus, such

. e e 451
an annual review may not be necessary beyond the initial year.*

355. The FEU analyzed options for the annual review as suggested by Commission
staff. The FEU submit that the PWC proposal is the most reasonable in the circumstances and

addresses the Commission’s directive from the 2012-2013 RRA Decision.**?

0 Exhibit B-1-1, Appendix I, Attachment I-4, pp. 1 and 3.

Exhibit B-24, BCUC IR 2.383.1.
Exhibit B-24, BCUC IRs 2.383.5 and 2.383.6.
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(c) Cost Recovery

356. The FEU have not budgeted an amount for the PWC proposal for the PBR period
due to the uncertainty in the costs. PWC has estimated a range from approximately $140
thousand to $260 thousand to conduct the work and there are unknown factors that will
influence the actual costs, such as the number of applications that will need to be reviewed,
time for review, and the complexity of applications for review, which are beyond the FEU’s

control.**3

357. If the Commission approves a third party review, the FEU requests approval to
place any actual expenditures from the review in the non-rate base EEC deferral account that
attracts AFUDC. This treatment is appropriate as the review would form part of the
administrative costs for EEC programs, as the review is intended to ensure that EEC
expenditures are dispensed appropriately. This is the same treatment applied to costs of other
non-incentive administration costs for EEC. The costs of the third party review would be

incremental to the FEU’s existing EEC expenditure request.

358. Like other amounts in the non-rate base deferral account, the FEU would apply
to transfer new amounts accumulated in the non-rate base deferral account during the 2014-
2018 period to the applicable FEU rate base EEC deferral account in the following year, with
amortization over 10 years commencing the year in which the balance was transferred. Under
the proposed treatment, the costs of a third party review of EEC incentives for program
applicants with third party thermal energy services suppliers would not result in less EEC funds

available for EEC projects.**

3 Exhibit B-24, BCUC IR 2.381.4.

** Exhibit B-19, COC IR 2.9.11.
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N. The Delivery of EEC Services by the FEU
(a) Introduction

359. In the information request process, the Commission asked about how FEl
delivers EEC services, and the related topic of having a third party service provider take over

455

responsibility for spending the FEU EEC budget. FEU has two general submissions with

respect to these issues.

360. First, the FEU are the appropriate entity to deliver EEC services and involves third

parties when it is in the interests of customers to do so.

361. Second, the decision to outsource is one that rests with the FEU, and is a matter
outside of the Commission’s jurisdiction. The Commission cannot direct the FEU to outsource

its EEC program.
362. Each of these submissions is discussed further in this section.

(b) The FEU is the Appropriate Entity to Deliver EEC Services to Customers

363. The FEU submit that they are the appropriate entities to deliver EEC services to
customers. The FEU have been delivering EEC services for a number of years, and have
developed a considerable body of experience, internal expertise, and knowledge regarding the
delivery of these programs. The success of the FEU’s programs to date is reflected in their
annual reports, most recently the 2012 Annual Report, which have confirmed amongst other
things, that the FEU’s portfolio of EEC programs has been cost effective. Consultation with the

EECAG has also been positive, confirming that no major course corrections are necessary.456

3 See for example Exhibit B-11, BCUC IRs 1.225.5 and 1.225.6 and Exhibit C4-13, BCUC-BCSEA 1.5.1.
% Exhibit B-1-1, Appendix I, Attachment I-2, 2012 Annual Report. Exhibit B-11, BCUC IRs 1.224.1 and 1.225.7.
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364. The FEU involve third parties with its EEC programs when appropriate, and
additionally, coordinates with other providers of energy efficiency incentive programs. For

example:

(a) the Residential program area participates in bi-weekly meetings with program
partners to discuss operational issues, program design opportunities, market

needs, communications plans and future program planning; 457

(b) the FEU’s Conservation Education and Outreach program area corresponds
frequently with FBC through email, regular phone calls and written business
cases on a variety of EEC programs including school programs, partnerships,
outreach and energy conservation initiatives that occur in the joint FEU and FBC

service territory;*®

(c) the FEU collaborated closely with BC Hydro on six outreach events throughout
2013 and share event evaluations and feedback, as well as discuss new

partnership and outreach opportunities as they arise;**°

(d) the FEU work with several social agencies in the delivery of Low Income

4
programs, 60

(e) FEU actively reviews and considers DSM project ideas from third parties as they

are submitted;*®*

(f) the FEU relies on independent third party consultants to conduct the majority of

its EM&V activities, consistent with common industry practice;*® and

Exhibit B-11, BCUC 1.223.1
Exhibit B-11, BCUC 1.223.1
Exhibit B-11, BCUC 1.223.1
Exhibit B-11, BCUC 1.225.1
Exhibit B-11, BCUC 1.225.3

2 Exhibit B-11, BCUC IR 1.214.2.
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(g) one of the FEU’s evaluation principles in the EM&V Framework is that of
providing transparency both internal and external to the FEU with respect to
EM&V activities. External stakeholders, such as members of the EECAG may
request to view final evaluation reports. The regulatory review process by which
the FEU receive approval for their EEC funding provides additional transparency

for external stakeholders.*®3

365. The FEU submit that they are the appropriate entities to deliver EEC, and that
they involve third parties in a meaningful and constructive way to ensure the effective delivery

of EEC programs.

(c) The Commission does not have jurisdiction over outsourcing

366. The FEU submit that the Commission does not have jurisdiction to order the FEU

to outsource its EEC program to a third party.

367. In British Columbia Hydro and Power Authority v. British Columbia Utilities
Commission, 1996 CanlLll 3048 (BC CA) (“BC Hydro v. BCUC”), the Court of Appeal recognized
that the UCA establishes a zone of “public utility management” or “managerial discretion” that

%4 BC Hydro v. BCUC did not address the topic of outsourcing.

is off-limits to the Commission.
However, the topic of outsourcing and the Commission’s jurisdiction was dealt with in

proceedings that related to BC Hydro’s outsourcing arrangement with Accenture Inc.

368. In 2001, the provincial government and B.C. Hydro began to take steps to permit
out-sourcing of B.C. Hydro's support services through an arrangement with Accenture Inc. The

Office and Professional Employees’ International Union’s (“OPEIU”) made two successive

“%3 Exhibit B-11, BCUC IR 1.214.2.

%% British Columbia Hydro and Power Authority v. British Columbia Utilities Commission, 1996 CanlLIl 3048 (BC CA)
at. 58. A copy of this case has been filed with this Submission.
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applications to the Commission to hold a public hearing into the proposed out-sourcing. B.C.

Hydro opposed the applications. The Commission denied both applications.*®

369. The OPEIU brought a third similar application to the Commission, again opposed
by B.C. Hydro. While it was pending, the government enacted the Energy and Mines Statutes
Amendment Act, S.B.C. 2003, c. 1 (the "EMSAA"). Shortly thereafter, the Lieutenant Governor
in Council issued an Order in Council (the "OIC") pursuant to the provisions of the EMSAA. The
EMSAA and the OIC enabled B.C. Hydro to proceed with the out-sourcing arrangement and
precluded further scrutiny of the arrangement by the Commission. The OPEIU’s application was

again dismissed by the Commission.

370. The OPEIU commenced judicial review to challenge the constitutionality of the
EMSAA, and to attack the validity of the OIC on an administrative law basis. Their primary aim
remained to secure a public hearing before the Commission into the out-sourcing arrangement.
In the resulting decision, Office and Professional Employees' Int'l Union et al v. B.C. Hydro et al,

2004 BCSC 422 (“OPEIU v. BC Hydro”),*®® Neilson, J. held:

“[63] Moreover, | am satisfied that neither the purpose nor the effect of the
EMSAA interfered with the petitioners’ right to freedom of expression. 1 find
that the primary objective of the EMSAA was to implement a number of
legislative changes in the energy and resource sectors in British Columbia.
Insofar as the EMISAA dealt with B.C. Hydro, it provided the means to out-source
support services, which was part of a long-term, comprehensive energy plan that
had been evolving since 2001. The choice to out-source these services to
Accenture was a management decision. As such, it fell within the purview of B.C.
Hydro’s directors, and did not attract the jurisdiction of the Utilities Commission:
British Columbia Hydro and Power Authority v. British Columbia Utilities
Commiission, supra at paras. 55-58.

[64] The Utilities Commission itself recognized this in its decisions on the
petitioners’ Applications No. 1 and No. 2, prior to the enactment of the EMSAA.
In each decision, it considered the proposed arrangements with Accenture, and

465

BCUC Order G-28-02, April 17, 2002.

A copy of Office and Professional Employees' Int'l Union et al v. B.C. Hydro et al, 2004 BCSC 422 is filed with this
Submission.

466
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found it had no jurisdiction to examine them, due to the combined operation of
s. 37(x) of the Hydro Act, ss. 52 and 53 of the UCA, and its limited jurisdiction to
intrude into the management of B.C. Hydro.” [Underline added.]

371. The FEU submit that OPEIU v. BC Hydro establishes that the Commission does
not have jurisdiction to direct a public utility to outsource a service. The choice to outsource a
service is a management decision, and outside of the Commission’s jurisdiction. As Neilson, J.

noted at para. 64 of her reasons, the Commission has previously confirmed this point as well.
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PART NINE: CONCLUSION

372. FEI submits that the evidence in this proceeding demonstrates that the
approvals sought are just and reasonable and in the public interest. FEI respectfully requests
that the Commission grant the approvals sought as set out in Section A2 of the Application as

amended and in the Draft Order included in Exhibit B-1-5.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated: April 25, 2014 [original signed by Christopher Bystrom]

Christopher Bystrom
Counsel for FortisBC Energy Inc.
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Reasons for Judgment of Mr. Justice Goldie:

This is an appeal, by leave, fromOrder G 89-94 of the British
Colunbia Utilities Conm ssion (the "Conmm ssion”) with reasons for
t he decision attached. | refer to these reasons as the "Decision"”

and to Order G 89-94 as the "Order".

After a public hearing the Conm ssion rel eased the Deci si on on
24 Novenber 1994. Notice of an application for |eave to appeal to
this Court was filed by B.C. Hydro on 22 Decenber 1994. Leave was
granted 15 Decenber 1995, the day the application was heard. The
delay occurred when the Conm ssion acceded to B.C. Hydro's
application that it reconsider the Order and Deci sion. The reasons
denying reconsideration were rel eased on 17 COctober 1995. These
proceedi ngs accounted for much of the delay between the filing of
the notice of application for |eave to appeal and the granting of

| eave.

1996 CanLll 3048 (BC CA)



The issue, as stated by the appellant British Colunbia Hydro
and Power Authority ("B.C. Hydro"), is whether the Conmm ssion
exceeded its jurisdiction in respect of certain directions in the
Deci sion given the force of a Conm ssion order. Wile it is conmon
ground the standard of review in respect of jurisdiction is that
the Comm ssion nust be correct in its interpretation of its
constituent statute, the respondents contend the Conm ssion acted
within its jurisdiction and the appeal should be dism ssed as no
pal pable and overriding error has been denonstrated that would

permt this Court's intervention.

Background - General

B. C. Hydro is a publicly owned wutility generating,
transmtting and distributing electrical energy. Wth few
exceptions its service area iS province wde. Its rates are
subj ect to approval by the Comm ssion under the provisions of the
Utilities Commission Act, S.B.C. 1980, c. 60 as anended (the " UtilitiesAct") .
Under s. 3.1 of the UtilitiesAct t he Li eutenant Governor in Council may
issue a direction to the Conmm ssion specifying the factors,
criteria and guidelines the Comm ssion is to observe in respect of
B.C. Hydro. Such a direction, Special Direction No. 8 was in

force at the tine material to this appeal.

1996 CanLll 3048 (BC CA)



By virtue of the HydroandPower AuthorityAct, R S.B.C. 1979, c. 188
as anmended (the "AuthorityAct"), B.C. Hydro is for all its purposes an
agent of the Queen in R ght of the Province; is deened to have been
granted an energy operation certificate for the purposes of the
UtilitiesAct i n respect of its works existing on 11 Septenber 1980; and
is not bound by any statute or statutory provision of the Province
except what is made applicable to it by Oder in Council. The
Mnister of Finance is its fiscal agent. The UtilitiesAct i s anpng
those ordered to be applicable to B.C. Hydro except sections
deal ing with one aspect of reserve funds; one enforcenent provision
and those requiring Conmm ssion approval of security issues and

property disposition.

Section 5 of the AuthorityAct provi des that the directors of B.C
Hydro, appointed by the Lieutenant Governor in Council, shall
manage its affairs. The powers of B.C. Hydro include the
generation, manufacture, distribution and supply of power and the
devel opnent of power sites and power plants. The exercise of these
powers is subject to the approval of the Lieutenant Governor in
Council. A further distinction between B.C. Hydro and investor-
owned utilities is that B.C. Hydro's sol e "sharehol der” and not its
directors determ nes when and in what anounts "dividends" wll be

pai d.

1996 CanLll 3048 (BC CA)



Under s-s.4 of s.141 of the UtilitiesAct, which cane into force 11
Sept enber 1980, the rates of B.C. Hydro then in effect becane its

| awful, enforceable and coll ectible rates.

Prior to 30 June 1995 Part 2 of the Utilities Act provided an
approval process of generating and transm ssion facilities by the
Li eutenant Governor in Council which could, at the latter's
di scretion, bypass the Conmmission. |In this event the Conmm ssion
m ght be cal |l ed upon to approve rates reflecting the capital costs
of large scale projects without the opportunity to pass upon the
adequacy of the information justifying the construction of such
projects as contenplated by the requirenent under s.51(1) of the
Utilittes Act requiring a certificate of public convenience and
necessity prior to enbarking upon construction. This provisionis
of sone inportance and | set it out here:

51. (1) Except as otherw se provided, no person shall,

after this section <cones into force, begin the

construction or operation of a public utility plant or

system or an extension of either, wthout first
obtaining fromthe conmm ssion a certificate that public

conveni ence and necessity require or will require the
construction or operation.

This prospect has been renpved by anendnents, prinmarily to
Part 2 of the UtilitiesAct, and with it any justification for concern
over multi mllion dollar additions to the property devoted to

public service without prior regulatory scrutiny.

1996 CanLll 3048 (BC CA)
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Backqg

round - "Integrated Resource Plan CGuidelines"

whi ch
Resou

Defin

I n February, 1993 t he Conmi ssion i ssued a 12- page docunent, to

Il will refer as the "Cuidelines", entitled "Integrated
rce Planning ("IRP") Guidelines". The following is the
ition section of the Guidelines:

I DEFI NI TI ON

IRP is a utility planning process which requires
consideration of all known resources for neeting the
demand for a utility's product, including those which
focus on traditional supply sources and t hose whi ch focus
on conservation and the managenent of demand'. The
process results in the selection of that m x of resources
which yields the preferred® outcone of expected inpacts
and risks for society over the long run. The | RP process
plays a role in defining and assessing costs, as these
can be expected to i ncl ude not just costs and benefits as
t hey appear in the market but al so other nonetizabl e and
non- noneti zabl e social and environnental effects. The
|RP process is associated with efforts to augnent
traditional regulatory reviewof conpleted utility plans
wi th cooperative nechani snms of consensus seeking in the
preparation and evaluation of utility plans. The I RP
process also provides a framework that helps to focus
public hearings on utility rates and energy project
appl i cati ons.

1 Referred to as Denand- Si de Managenent (DSM

2 The term "preferred" is chosen to inply that society has used
sone process to elicit social preferences in selecting anong
energy resource options. Unfortunately, there is rarely

agreement on the best process for eliciting social preferences.
Candi dat e processes in a denocracy include public ownership with
direction from cabinet or a mnistry, regulation by a public
tribunal, referendum and various alternate dispute resolution
net hods (e.g. consensus seeking stakehol der col | aboratives).
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In the Purpose section the Conmm ssion stated the Guidelines

i ntended to provide general guidance regardi ng BCUC
expectations of the process and nethods utilities follow

in developing an IRP. It is expected that the genera
rather than detail ed nature of the proposed guidelines
will allow utilities to fornulate plans which reflect

their specific circunstances.

The Comm ssion's identification of the objectives of this

process was stated in these words:

1. I dentification of the objectives of the plan

oj ectives include but are not limted to: adequate and
reliable service; economc efficiency; preservation of

the financial integrity of the utility; equal
consi deration of DSM and supply resources; mnimzation
of risks; consideration of environmental i npacts;

consi deration of other social principles of ratemaking?®
coherency wth government regulations and stated
pol i ci es.

Footnote 3 provides in part:

... The general inplicationis that because of social and environnental objectives, the rates
charged by utilities may be all owed to di verge fromthose that wouldresult fromarate
det er mi nati on based excl usi vel y on financi al | east cost. The social principlesto be addressed
may be identified by the utility, intervenors, or governnent.

In Part 111 of the Cuidelines defining the relationship

bet ween regul ated utilities and t he Comm ssi on under the I ntegrated

Resource Plan Process the foll ow ng sentences occur:

|RP  does not change the fundanental regul atory
rel ati onship between the utilities and the BCUC. Thus
| RP guidelines issued by the BCUC do not nmandate a
specific outcone to the planning process nor do they
mandat e specific investnent decisions. ... Under |RP,
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utility nmanagenent continues to have full responsibility
for maki ng decisions and for accepting the consequences

of those decisions. ... Consistency with I RP guidelines
and the filed IRP plan will be an additional factor that
the BCUC will <consider in judging the prudency of

i nvestment s and rat e applications, al though inconsi stency
may be warranted by changed circunstances or new
evi dence.

14 We are not call ed upon to determ ne whet her the Gui del i nes, as
defined above, are an appropriate exercise of the Comm ssion's
regul atory powers under the UtilittesAct nor is there an appeal from
any part of the Order disposing of B.C. Hydro's application to vary

its rates.

15 What is objected to is the manner in which the Conm ssion has
purported to give the Guidelines the force of a Commi ssion order.
It is convenient at this point to set out the substantive part of
O der G 89-94:

NOW THEREFORE t he Comm ssion, for reasons stated in the
Deci sion, orders as foll ows;

1. The applied for 2.8 percent increase in rates is
denied and the interi mincrease authorized by O der
No. G 18-94 effective April 1, 1994 is to be
refunded, with interest calculated at the average
prime rate of the principal bank with which B.C
Hydro conducts its business. B.C. Hydro is to
provi de t he Comm ssi on W th a detail ed
reconciliation schedule verifying the refund.

2. Rat e desi gn changes required by the Decision are to
be i npl enent ed.

3. An I ntegrated Resource Plan and Action Plan are to
be filed for approval by June 30, 1995.
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4. The Comm ssion wll accept, subject to tinely
filing by B.C. Hydro, amended Electric Tariff Rate
Schedul es which conform to the terns of the
Conmi ssion's Decision. B.C. Hydro wll provide al
custoners, by way of an information notice and
nmedi a publication, wth the Executive Summary of
t he Conm ssion's Deci sion.

4. (sic)B.C. Hydro will conply with all other directions
contained in the Decision acconpanying this O der.

(enmphasi s added)

| shall refer to the directions identified in the |ast
par agraph as the "Directions”". And it is paragraph 4 (sic) of the
Order that is in issue here. Counsel for B.C. Hydro says there are

15 Directions related to the CGuidelines covered by this paragraph.

The principal relief sought, as stated in B.C. Hydro's factum
includes a declaration "... that the IRP related aspects of O der

G- 89-94 and of the Novenber Decision are void and of no effect”.

In ny view, the Direction best illustrating the issue raised
by B.C. Hydro is that which requires it to establish what is called
a collaborative conmttee (the "Committee") together with those
Directions determning the part this Conmttee is to play in B.C
Hydro's performance of its statutory obligation under s.44 of the

UtilitiesAct to provi de service to the public

1996 CanLll 3048 (BC CA)



19

20

21

Di scussi on

M. Msel ey on behalf of the Conmm ssion asserted it was doi ng
no nore than obtaining information it was entitled to, in a format
it could by law determine, all at a tinme it was authorized to

stipul ate.

There can be little doubt, from the nature of B.C. Hydro's
busi ness, the magnitude of financial resources required and the
variety of other resources directly or indirectly commtted or
affected that virtually every person in the Province will have an

interest in the managenent of that business.

The Direction in question follows a finding that B.C. Hydro
had not conplied with the Guidelines "... which require an explicit
deci si on- maki ng process which includes public involvenent."” B.C
Hydro had in place a public consultation program but this was
considered inadequate as being "after the fact” rather than
participatory in the planning process. The nenbership of the
Conmttee was determned by the Comm ssion, apparently on the
principle that the planning process is enhanced by the
participation of interest groups. This appears fromthe foll ow ng
observation in the Decision:

Determination of the appropriate trade-offs between

resources requires that the val ues the public attaches to

t hese costs and benefits nust be determ ned and factored
into the decision in an explicit and transparent way.
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The Comm ssion has made it clear that such values are
best determined through the direct participation of
representative interest groups.
Excl usive reliance on the B.C. Hydro staff, nmanagers and
Board of Directors for resource selection is also
unacceptable for another reason. A closed, in-house
process has the appearance of, and real potential for,
bias in decision making that favors the interests of the
bureaucracy within the Utility.
The Conmittee as constituted following the Order and Decision
consi sted of two representatives of B.C. Hydro and 11 representing
a variety of interests. Each of the 11 spoke for his or her group.
Some were regional, others represented classes of custoners. One

or two represented people who wi shed to do business with B.C

Hydr o.

Seven Directions state in detail what B.C. Hydro is to provide
the Conmttee. One includes the follow ng:

Finally, the Comm ssion directs B.C. Hydro to institute
with the IRP consultative committee a nulti-attribute
trade-off analysis for the purposes of portfolio
devel opment and sel ecti on.

This process is defined in the Comm ssion's gl ossary of ternmns:
Mul ti-Attribute Analysis - A nethod which allows for
conparison of options in terns of all attributes which
are of relevance to the decision maker(s). In IRP

commpbn attributes are financial cost, environmental
i npact, social inpact and ri sk.

This requires B.C. Hydro to appraise future projects which it

may never i npl enent because of, for instance, financial constraints
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i nposed by the Mnister of Finance or by virtue of a special

direction under s.3.1 of the UtilitiesAct.

There is evidence supporting the follow ng assertion in the
appel lant's factum

The bulk of the IRP Directives can be characterized as

requiring BCHto put BCH s resource planning initiatives

and anal yses to the Consultative Cormittee and be gui ded

by the views and i nformation provided by the nenbers of

the Consultative Conmttee in undertaking its resource
pl anni ng responsibilities.

It cannot be seriously questioned that the Conm ssion requires
conpliance with its GQuidelines: at p.66 of the reasons the
Comm ssi on concl udes a direction denying recovery of a portion of
B.C. Hydro's Resource Planning Unit expenditures with these words:

Should the Uility continue to fail to inplement the

Commi ssion's directions respecting IRP, the Conm ssion

wi | | consider the circunstances and nmay i nvoke its powers
under Part 9 of the Act.

Part 9 of the UtilitiesAct, to which | will later refer, includes

a list of offences under the Utilities Act.

B.C. Hydro filed with the Conm ssion on 8 Novenber 1996 what
it called its integrated electricity plan which it asserted
conplied with the Directions in the Decision. The Conmm ssion has
ordered a public hearing into the integrated electricity plan in

February 1996.
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| restate the question before us. It is whether there is
statutory authority for the Conmission's inposition of the
GQuidelines to the extent required by the relevant Directions in the
Deci sion on what is essentially an internal process for which the
directors of B.C. Hydro have the ultimate responsibility, both in
respect of the process and for the selection of the product of the

process.

M. Sanderson's first point on behalf of B.C. Hydro is that
nowhere in the UtilitiesAct i s reference nmade to planning. In answer,
M. Mosely referred us to s.51(3) which requires a public utility

to file annually with the Conm ssion a statenment in a prescribed

form ™" of the extensions to its facilities that it plans to
construct". This describes a result at the conclusion of the
rel evant planning process. In the context of s.51(2) it refers to

the construction of facilities for which separate certificates of

publ i ¢ conveni ence and necessity nmay not be required.

In my view, s.51(3) has little relevance to the case at bar.
It appears B.C. Hydro routinely files the statenent referred to.
The anpbunts in question nmay be in the aggregate substantial but one
woul d expect many of the expenditures for individual conponents
woul d not be, as they would relate to the routine reinforcenent of
transformation and distribution facilities required to neet | oad

growh or to maintain the reliability and adequacy of servi ce.
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Section 28 of the Utilittes Act is also relied upon by the
respondents. In full, it provides:

CGeneral supervision of public utilities

28. (1) The conmi ssion has general supervision of all
public utilities and may make orders about equipnent,
appl i ances, safety devices, extension of works or
systens, filing of rate schedules, reporting and other
matters it considers necessary or advisable for the
safety, convenience or service of the public or for the
proper carrying out of this Act or of a contract, charter
or franchi se invol ving use of public property or rights.

(2) Subject to this Act, the comm ssion nmay nake
regul ations requiring a public utility to conduct its
operations in a way that does not unnecessarily interfere

with, or cause unnecessary damage or inconvenience to,
t he public.

Two observations can be nade of this section: the first is
that the class of matters referred to in s-s.(1) relates to the
existing service provided the public as distinct from future
servi ce. The second is that s-s.(2) also refers to present
service, that is to say, the conduct of operations in relation to
the public. Neither of these subsections refers to the utility's

pl ans for the future.

Section 29 of the Utlittes Act has sonme relevance to the
contention that the IRP process conprises in one bundle the
exerci se of individual powers granted the Commission. It directs
t he Comm ssi on to make exam nati ons and conduct i nquiries necessary

to keep itself informed about, anongst ot her things, the conduct of
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public utility business. It does not authorize the Comm ssion to

direct how that business is conduct ed.

The Commission is supplied wwth B.C. Hydro's | oad forecasts as
is apparent fromits coments in the Decision. These dictate the
response a utility nust nake to neet its statutory obligation to
provi de service as well as to nmaintain conpliance with the terns of
existing certificates of public convenience and necessity. It is
within this part of the process that the Comm ssion has decided, in
its words, to make the IRP the "... driving force behind the
establishment of a wutility action plan approved by senior

managenent . "

It appears reasonable to assune the purpose of the Guidelines
is to ook beyond a sinplistic view of utility planning as one
limted to selecting the resources needed to neet anticipated
demand and in doing so, to reject an equally sinplistic view of
regul ation as ensuring that service is provided at the | east cost
to the consuner. It has been evident for sonme years now that
envi ronnmental considerations are inportant in the fornulation of
the opinion represented by the phrase "public convenience and
necessity". To the same effect, conservation and nmanagenent of
energy use is now recognized in what is known as demand side

managenent. The wi sdomof all this does not appear to be an issue.
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The Commi ssion's order directs when and how t hese factors are

to be taken into account in the sequence of B.C. Hydro's planning

processes.

The Commission in its factum asserts the |IRP process is

designed to acconplish two objectives:

1

It provides information to the Conmssion as to the
resource selection choice being made by a utility; and

Followng a review of the IRP plan for the Conm ssion
"... it provides guidance to utility managenent in the
form of an advance indication as to the approach the
Commssion is likely to apply when it subsequently
assesses the prudency of the expenditures nade by the

utility."

It will be noted the first objective refers to choices being

made while the second refers to expenditures already made.

Thi s di chot ony between present planni ng and past expenditures

is said by the Commssion to require regulatory control at the

pl anning stage to avoid the dilemm of disallow ng substantial

incurred expenditures at the rate review stage. The exanpl es given

by the Conmi ssion in its reconsideration reasons were a nuclear

plant and a |l arge hydro el ectric dam
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Section 51 of the UtilitiesAct avoids this Hobson's choice. It
does so by requiring a certificate of public convenience and
necessity before the wutility begins construction. It is not
suggested the Comm ssion has been denonstrably ineffectual in

di scharging its responsibilities at the certification stage.

O her provisions in the Act relied upon by the Conm ssion are
as foll ows:

1. Section 49 which requires a wutility to furnish
information to the Comm ssion and answer its questions.
Thi s does not require that the utility create i nformation
for the purpose of a consultative conmmittee nor to
respond to the requests of a consultative comrittee -
bot h of which have been directed by the Conm ssion.

2. Sections 64-66 which deal wth the Commission's
jurisdiction over rates. To the extent these are
rel evant | have dealt with themin ny comment on s.51 of

t he Utilities Act.

| amof the view no section of the UtilitiesAct expressly enabl es
the Commi ssion to inpose by order its chosen form of controlling

pl anni ng at the stage selected by it.

1996 CanLll 3048 (BC CA)



43

44

45

46

In this | rely upon the Iliteral neaning of each of the
sections in the Act which have appeared to ne to have any rel evant

si gni ficance.

These are, however, to be construed in relation to the Uitilities
Act as a whole. | refer to what M. Justice Beetz said inUES, Loca
298v.Bibeault, [1988] 2 S.C. R 1048 at 1088 as the initial stage in a
pragmatic or functional analysis:

At this stage, the Court exam nes not only the wordi ng of

t he enact nent conferring jurisdiction on t he

adm nistrative tribunal, but the purpose of the statute

creating the tribunal, the reason for its existence, the

area of expertise of its nmenbers and the nature of the
probl em before the tribunal

The premse of such an analysis is that it focuses on
jurisdiction: didthe |legislature intend the question in issue to
be answered by the courts or by the tribunal? It is a matter of

statutory interpretation with the enphasis on purpose.

In this |ight the UtilitiesAct is a current exanple of the neans
adopted in North Arerica, firstly in the United States, to achieve
a balance in the public interest between nonopoly, where nonopoly
is accepted as necessary, and protection to the consuner provided
by conpetition. The grant of nonopoly through certification of

publ i c conveni ence and necessity was acconpani ed by the correl ative
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burden on the nonopoly of supplying service at approved rates to

all within the area from which conpetition was excl uded.

It is self-evident this process cannot be undertaken on a day
to day basis by | egislature or governnent. Hence, the creation of
public utilities conm ssions. In the United States a
constitutionally acceptable fornula was evolved to protect the
grantee of a certificate of public conveni ence and necessity from
rates so | ow they constituted piece-neal confiscation of property
wi t hout due conpensati on. The form this took was adopted in
Canada. A brief historical sketch, relevant to this province, is
found in the concurring judgnment of M. Justice Locke in British
Columbia Electric Railway Co. Ltd. v. The Public UtilitiesCommission, [ 1960] S.C. R 837
at 842-845. The UtilitiesAct contai ns many expressions linking it with

its legislative antecedents.

The certification process is at the heart of the regulatory

function del egated to the Comm ssion by the | egislature. | nMemorial
Gardens Association Ltd. v. Colwood Cemetery Co., [1958] S.C. R 353 M. Justice

Abbott, after referring to the Anerican origin of the phrase, said
at 357:

As this Court held in the Union Gas case, supra, the
guestion whether public convenience and necessity
requires a certain action is not one of fact. It is
predom nantly the formul ati on of an opi ni on. Facts nust,
of course, be established to justify a decision by the
Conmi ssi on but that decision is one which cannot be nade
without a substantial exercise of admnistrative
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di scretion. Indelegatingthis adm nistrative discretion
to the Comm ssion the Legislature has del egated to that
body the responsibility of deciding, in the public
interest, the need and desirability of additional
cenetery facilities, and in reaching that decision the
degree of need and of desirability is left to the
di scretion of the Conm ssion.

The other function the legislature has entrusted to the
regul atory tribunal is the supervision of the utility's use of
property dedicated to service as a result of the certification
process. Unless so certified, or exenpted from certification by
t he Commi ssi on, such property is not part of the appraised val ue of
the utility company under s.62(1) which is the basis for fixing a
rate under s. 66. In respect of such property the supervisory
powers of the Comm ssion, principally found in Part 3 of the Utilities
Act, enable it to oversee the statutory obligation in s.44 to
furni sh service inposed upon every public utility, nanely:

44. Every public utility shall maintainits property and

equi pnent in a condition to enable it to furnish, and it

shall furnish, a service to the public that the

commi ssion considers is in all respects adequate, safe,
efficient, just and reasonabl e.

It is not without sone significance that the Comm ssion found
in the Decision the follow ng:

From the evidence, the Comm ssion recognizes that B.C
Hydro i s generally mai ntaining a safe, secure and highly
reliable generation, transmssion and distribution
servi ce. Gven this high level of reliability, the
Conmi ssi on has focused on cost control as an issue at
this tine.
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The UtilitiesAct runs to over 140 sections. The adm nistration of
the jurisdiction conferred upon the Comm ssion is anply deli neated
by express terns. There is no need to inply terns for this

pur pose.

| have al ready described the reason for the existence of the
tribunal. The expertise or skills of its nenbers vary. Experience
has denonstrated skills associated with accounting, econom cs,
finance and engineering have been frequently utilized. Unl i ke
| abour relations tribunals where past experience in the field of
| abour relations is a virtual prerequisite, past experience in the
regulatory field is not necessary. A simlar observation my be
made with respect to securities commi ssions. Both | abour rel ations
tribunals and securities conm ssions are expressly conferred with

policy making powers. None such are conferred on the Comm ssion.

In considering the nature of the problem before the tribunal
Il wll first deal wth the Utilites Acc as a |law of general
application. | will then consider whether the provisions of the

UtilitiesAct which relate only to B.C. Hydro affect my concl usions.

| earlier referred to the characterization of the issue
Counsel for the Comm ssion contended it nmerely related to the
enforcenment of the information gathering power conferred on the

Conmi ssi on.
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| am unable to agree with that characterization as in ny
opinion the IRP process is specific to the planning phase of the
utility' s responsetoits statutory obligations and its enforcenent
by order is an exercise of managenent as it relates neither to the
certification process as such nor to the supervision of the

utility's use of its property devoted to the provision of service.

It is only under s.112 of the UtilitiesAct t hat the Conm ssion is
aut hori zed t o assunme t he managenent of a public utility. O herw se
t he managenent of a public utility renmains the responsibility of
t hose who by statute or the incorporating instrunents are charged

with that responsibility.

One of the primary responsibilities and functions of the
directors of a corporation is the formulation of plans for its
future. In the case of a public utility these plans nust of
necessity extend many years into the future and be constantly
revised to neet changi ng conditions. |In the case at bar the effect
of the Commission's directions is to place a group, whose interests
are disparate, in a superior position in the sequence of pl anning
and to require the directors to justify a deviation from the
pr oduct of the |IRP process in the exercise of their

responsi bilities.
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Taken as a whol e the UtilitiesAct, viewed in the purposive sense
required, does not reflect any intention on the part of the
| egislature to confer upon the Conmission a jurisdiction so to
determ ne, punishable on default by sanctions, the nanner in which

the directors of a public utility manage its affairs.

When the Utilities Act is examined in light of the provisions
applicable to B.C. Hydro alone, this conclusion is reinforced.
have mentioned s.3.1. This authorizes the Lieutenant Governor in
Council to issue adirection to the Comm ssion specifying "factors,
criteria and guidelines" to be used or not used by the Conmm ssion
in regulating and fixing rates for B.C Hydro. There is no
conpar abl e mandatory power conferred on the Conmm ssion to issue
such directions to B.C. Hydro. From ny exam nation of theUtilitiesAct
this is the only reference to guidelines. A further inportant
exclusion fromthe jurisdiction of the Commission is its approval
of the issue of securities under s.57. Moreover, under s.59 B.C.
Hydro may dispose of its property wthout obtaining the

Comm ssion' s approval .

| have nentioned sanctions and the Comm ssion's threat to
resort to Part 9 of the Utilities Act. Part 9 lists as an offence on
the part of individual officers, directors and managers of utility

inthe failure to conply with a Comm ssi on order
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Tested in terns of general principles I am of the view the
observations of the Ontario Court of Appeal in AindeyFinancial Corporation
et al v. Ontario SecuritiesCommissionetal (1994), 21 O R (3d) 104, (Ont.C A)
are relevant. In that case the Ontario Securities Conm ssion
("OSC') issued a draft policy statenent, subsequently adopted with
mnor nodifications after the action in question had been

commenced.

This policy statenment purported to be a guide to those engaged
in the marketing and selling of penny stocks as to business
practices the OSC regarded as appropriate. As was set out in
greater detail in Pezmyv.British Columbia (Superintendent of Brokers), [1994] 2
S.C.R 557, mmjor securities comm ssions such as the OSC have a
policy role in the regulation of capital markets in the public
interest as well as an adjudicative function in applying sanctions
in specific cases. The follow ng headnote fromAindey i s, | think,
rel evant to the point before us.

The validity of the policy statenent turned on its
proper characterization. If the statenment was a non-
bi ndi ng statenent or guideline intended to inform and
gui de those subject to regulation, the statenent was
valid and within the authority of the OSC, guidelines of
this nature do not require specific statutory authority
and such guidelines are not invalid nerely because they
regulate in the sense that they affect the conduct of
those at whom they are directed. If, however, the
stat ement inposed mandatory requirenments enforceabl e by
sancti on, then the statenent required statutory
authority; a regulator cannot issue de facto [|aws
di sgui sed as gui del i nes.
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The i ssue of non-nmandatory gui delines is not a question before
us. Here, | repeat, the Conm ssion has explicitly purported to
enforce the application of its directions with the threat of

sancti ons.

In ny view, the appellant is entitled to a declaration that
the Directions in the reasons for Decision for Order G 89-94 i ssued
24 Novenber 1994 which ordered the application of the Integrated
Resource Plan to British Colunbia Hydro and Power Authority are
beyond the statutory powers of the Comm ssion and are accordingly

unenf or ceabl e.

| would make no order as to costs.

"The Honourable M. Justice Col die"

| AGREE: "The Honour abl e Madam Justice Prowse"

| AGREE: "The Honour abl e Madam Justi ce Newbury"

Pursuant to s. 121 of the UtilitiesCommissionAct, the foregoing wll

be certified as the opinion of the Court to the Conmm ssion.
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| NTRODUCTI ON

[1] This petition has been brought to challenge steps taken
by the governnent of British Colunbia in early 2003 to out-
source, or privatize, support services related to the business

of the respondent, B.C. Hydro and Power Authority (“B.C.

Hydro”).

[2] B.C Hydro is a Crown corporation under the Hydro and
Power Authority Act, R S.B.C. 1996, c. 212 (the “Hydro Act”),
and a public utility within the neaning of the Uilities
Conmi ssion Act, R S. B.C. 1996, c. 473 (the “UCA”). Under s.
12 of the Hydro Act, B.C. Hydro is authorized to generate,
manuf acture, distribute, supply, and sell power. It provides

electricity to over 90% of the popul ation of the province.

[3] The petitioner, the Ofice and Professional Enpl oyees’
International Union, Local 378 (the “OPEIU’), is a trade union
certified under the Labour Rel ations Code, R S. B.C. 1996, c.
244, Prior to April 2003, it represented approxi nately 3000

menbers enpl oyed by B. C. Hydro.

[4] The petitioner, Jerri New, has been a B.C. Hydro enpl oyee

since 1977, and the President of the OPEIU since 1999.

[5] On February 27, 2003, the provincial governnent

procl ai ned the Energy and M nes Statutes Anendnent Act, S.B.C
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2003, c. 1 (the “EMSAA’). This legislation included
amendnents to the Hydro Act and the UCA that permtted the
conpl etion of an out-sourcing arrangenment negoti ated between
B.C. Hydro and Accenture Inc. (“Accenture”) with respect to
B.C. Hydro support services, many of which were perforned by

menbers of the OPElI U.

[6] On March 13, 2003, the Lieutenant Governor in Counci

I ssued Order in Council No. 0219 (the “AOC’), pursuant to the
EMSAA anmendnents to the Hydro Act. The O C formally conpl et ed
t he out-sourcing arrangenent by designating the agreenents
reached between Accenture and B.C. Hydro (the “Accenture
Agreenents”) as relating to the provision of support services.
Thi s designation had a nunber of ram fications, chief of which
fromthe petitioners perspective was limting the role of the
B.C. Uilities Conmission (the “UWilities Comm ssion”) in

reviewi ng the Accenture Agreenents under the UCA

[7] The petitioners challenge the constitutionality of the
EMSAA, and the validity of the OC  They seek the foll ow ng

relief:

a. a declaration that ss. 12(11)(a) through (e) of
the Hydro Act, as anended by the EMSAA, is
contrary to the Canadian Charter of R ghts and
Freedons, Part | of the Constitution Act, 1982,
bei ng Schedule B to the Canada Act 1982
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(UK), 1982, c. 11 (the “Charter”), and is of
no force and effect;

b. a declaration that the O C purporting to
desi gnate the Accenture Agreenents is illegal,
ultra vires, void, and of no force and effect;
C. an order that B.C. Hydro disclose all rel evant
docunents pertaining to the Accenture
Agreements including, but not Iimted to, the
conpl ete versions of the Accenture Agreenents;
d. an award of danmages representing the | egal and
ot her costs and expenses incurred by the
petitioners in initiating and carrying forward
the applications before the Utilities
Comm ssion, and appeals, that were affected by
the retroactive features of the EMSAA and the
acC and
e. costs.
[8 The petitioners initially sought simlar relief with
respect to the Transm ssion Corporation Act, S.B.C 2003, c.
44, and a related Order in Council approved and ordered on
Novenber 22, 2003. Those aspects of the petition were
adj ourned during this hearing, however, pending ny decision on

the issues raised with respect to the EVMSAA and the O C.

THE FACTS

[9] Since 1997, the OPEIU has actively canpaigned to raise
publ i c awareness about the benefits provided by public
ownership of B.C. Hydro, and the negative consequences that it
says will flow fromthe deregul ation and privatization of B.C

Hydro and its services. It has hosted conferences, rallies,
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and public neetings; organi zed i nformational canpaigns;
participated in the production of videos and CDs; placed
articles and advertisenents in the nmedia; organi zed letter-
witing to various |evels of governnent; and | obbi ed and nade

presentations to politicians and other groups.

[10] In August 2001, the provincial governnent appointed the
Task Force on Energy Policy to devel op a | ong-term energy
policy for the province. It was to provide reconmendati ons
with respect to all energy sectors on matters such as
conservation and energy efficiency, alternative energy,

electricity, oil and natural gas, coal, and regul ation.

[11] Alegislated B.C. Hydro rate freeze, in effect since

1996, was continued on August 27, 2001 pending this review.

[12] In Cctober 2001, B.C. Hydro issued a Request For
Expression of Interest (the “RFEI"), seeking proposals from
parties in the private sector that were interested in an out-
sourcing arrangenment with B.C. Hydro in connection with its
custoner services, fleet services, and the conputer services
provided by its subsidiary, Wstech Information Systens. B.C

Hydro received 19 proposals in response to the RFEI

[13] On Decenber 21, 2001, the OPEIU filed an application with

the Uilities Commi ssion, requesting a public hearing under
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the UCA to examine B.C. Hydro' s proposed out-sourcing of
support services (“Application No. 17). The OPEIU al |l eged
that the arrangenent envisaged in the RFEI would violate ss.

52 and 53 of the UCA, the relevant portions of which are:

Restraint on disposition

52 (1) Except for a disposition of its property in
the ordinary course of business, a public utility
must not, without first obtaining the conm ssion's
approval ,

(a) dispose of or encunber the whole or a part
of its property, franchises, licences, permts,
concessions, privileges or rights, or

(b) by any neans, direct or indirect, nerge,
amal gamat e or consolidate in whole or in part
its property, franchises, licences, permts,
concessions, privileges or rights with those of
anot her person.

(2) The comm ssion nmay give its approval under this
section subject to conditions and requirenents
consi dered necessary or desirable in the public

i nterest.

Consol i dati on, anmal gamati on and nerger

53 (1) A public utility must not consolidate,
amal gamate or nerge w th anot her person

(a) unless the Lieutenant Governor in Counci

(i) has first received fromthe comm ssion
a report under this section including an
opi nion that the consolidation,

amal gamati on or nerger woul d be benefici al
in the public interest, and

(ii) has, by order, consented to the
consol i dati on, amal gamati on or nerger, and
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(b) except in accordance with an order nade

under paragraph (a).

(2) The Lieutenant Governor in Council may, in an
order under subsection (1) (a), include conditions

and requirenments that the Lieutenant Governor in

Counci | considers necessary or advisable.

(3) An application for consent of the Lieutenant
Governor in Council under subsection (1) nust be

made to the conm ssion by the public utility.

(4) The commi ssion must inquire into the application

and may for that purpose hold a hearing.

(5) On conclusion of its inquiry, the conm ssion

must ,

(a) if it is of the opinion that the

consol i dation, amal gamati on or nerger woul d be

beneficial in the public interest, submt

its

report and findings to the Lieutenant Governor

in Council, or

(b) dismiss the application.

[14] The OPEIU al so asked the Utilities Conm ssion to review

the proposed transaction pursuant to its general jurisdiction

to regulate public utilities in the public interest,

under

Part 3 of the UCA. It argued that the sale of portions of

B.C. Hydro as contenpl ated under the RFEI would be detri nental

to all consunmers of electricity in the province.

[15] On March 15, 2002, the Task Force on Energy Policy

produced its final report, Strategic Considerations for a New

British Col unbia Energy Policy.
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[16] In April 2002, B.C. Hydro selected Accenture as the
successful proponent in the RFElI process, and comrenced

negoti ati ons of the out-sourcing arrangenent with it.

[17] On April 17, 2002, the Uilities Conm ssion denied the
OPEI U s request for a public hearing pursuant to Application
No. 1. The Commi ssion found that s. 32(7)(x) of the Hydro Act
expressly precluded the application of s. 52 of the UCA to
B.C. Hydro, and that s. 53 of the UCA did not apply to the
joint venture/partnership type of arrangenent described in the

RFEI .

[ 18] The Conmi ssion also declined to conduct public hearings
under its general jurisdiction to regulate utilities pursuant
to Part 3 of the UCA. It noted that in British Col unbia Hydro
and Power Authority v. British Colunbia Utilities Comm ssion
(1996), 20 B.C.L.R (3d) 106 (C. A ), the Court found that the
UCA did not give the Utilities Conm ssion jurisdiction to
determine how the directors of a public utility should nanage
its affairs, or plan its future. The Conm ssion concl uded:

Even if the disposition [proposed under the RFEl]

was revi ewabl e under Section 52 of the Act, the

Conmi ssi on recogni zes that many of the public

utilities under its jurisdiction have taken actions

to outsource significant conmponents of technol ogy,

services and custoner information services. None of

the public policy considerations raised by the OPEIU
are considered to be within the jurisdiction of the
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Commi ssion for review in a public hearing pursuant
to the general supervisory responsibilities of the
Comm ssi on.
[19] On April 19, 2002, B.C. Hydro announced it was expandi ng
the scope of the Accenture Agreenents to include out-sourcing

of human resources, financial services, electricity supplies,

and i nternal conputer services.

[20] On April 29, 2002, the OPEIU filed an application for
| eave to appeal to the B.C. Court of Appeal fromthe decision

of the Uilities Conmm ssion dismssing Application No. 1.

[21] On June 7, 2002, the OPEIU applied to the Utilities
Conmi ssi on under s. 99 of the UCA for reconsideration of its
denial of Application No. 1, in part because of the proposed
expansi on of the services to be out-sourced (“Application No.
2”). On July 12, 2002, the Comm ssion declined to reconsider
the matter, citing essentially the sane grounds which had
governed its decision on Application No. 1. |Its reasons read

in part:

The Conmission is of the viewthat it does not have
jurisdiction under its general supervisory powers to
hol d public hearings on dispositions of assets which
are not covered by the Act because of the exenption
from Section 52 of the Act. The Conm ssion’s powers
under Part 3 of the Act to supervise and regul ate
public utilities continue to exist for activities
not exenpted fromthe Act. The Conmm ssion w ||
regulate B.C. Hydro to ensure that the rates charged
for energy are fair, just and reasonabl e, and that
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B.C. Hydro provides safe, adequate and secure
service to its customers. This ability will exist
even if B.C. Hydro contracts out significant
services to third parties. B.C Hydro acknow edges
that it will remain accountable for rates and

qual ity of services.

In carrying out its statutory responsibilities, the

Conmi ssion will continue to use its |egislative

powers to ensure safe, reliable services to

custoners at fair, just and reasonable rates. The

Comm ssion has not created a legitinmate expectation

that it will hold “a full investigation and public

hearing of B.C. Hydro's plans and proposals.” It

has, however, provided the Union with an opportunity

to be heard.
[22] On July 18, 2002, B.C. Hydro and Accenture signed a
Menor andum of Understanding (the “MOU’) with respect to the
out -sourci ng of services. The MOU was nmade avail able to the
public, with deletions of “comrercially sensitive nmaterial”
Under the MOU, the activities and resources of the affected
services were to be acquired by a private entity that would
then provide the services to B.C. Hydro under a service
agreenent. B.C Hydro was to initially have a mnority

position in the private entity, and then relinquish this

following a transitional period.

[ 23] The enpl oynment circunstances of about 1500 OPElI U nenbers,
who were enpl oyees of B.C. Hydro, were potentially affected by

the out-sourcing. The MOU thus triggered s. 54 of the Labour
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Rel ati ons Code, which required devel opnment of an adj ust nent
pl an for these enployees. B.C Hydro, Accenture, and the
OPEI U commenced negotiation of an enpl oyee transition plan to
govern the terns on which the enpl oyees would transfer their
enpl oynent to Accenture, or consider other options under their
coll ective agreenent. A transition agreenent was ultimtely

reached, and ratified by the OPEIU nenbership in |ate 2002.

[24] On Septenber 30, 2002, the petitioners decided to abandon
their application for |eave to appeal the Utilities

Comm ssion’ s di smssal of Application No. 1.

[ 25] On Novenber 25, 2002, the provincial Mnistry of Energy
and M nes published an energy policy plan, Energy For Qur
Future: A Plan for B.C. It built on the work done by the
earlier Task Force, and proposed a number of changes to the
energy sector of the province, including but not limted to
B.C. Hydro. The plan identified four “cornerstones”: |ow
electricity rates and public ownership of B.C. Hydro; secure,
reliable supply; nore private sector opportunities; and

envi ronnental responsibility and no nucl ear power sources.

[26] On Decenber 19, 2002, the OPEIU filed a new application
with the Utilities Conm ssion (“Application No. 3"). It asked

the Conmi ssion to consider the applicability of ss. 52, 53,

2004 BCSC 422 (CanLll)



O fice and Professional Enployees' Int'l Union et a
v. B.C. Hydro et al Page 12

and Part 3 of the UCAto the MU, and to hold public hearings
into the repercussions of the out-sourcing proposed in the
MOU. It also asked for an order restraining B.C. Hydro from
taking any further steps to carry out the MOU until the public
heari ngs were conplete, and for an order for disclosure of al

docunents and i nformati on associated with the MOU.

[27] On January 22, 2003, M. Richard Neufeld, the Mnister of
Energy and M nes, wote to a representative of the “Save B.C
Hydro Petition” stating that B.C. Hydro would rel ease the cost
benefit analysis of the out-sourcing when its arrangenents
with Accenture were conplete. He also advised that “once the
deal is finalized, it will need to be approved by B.C. Hydro’'s

Board and will be reviewed by the [Utilities Conm ssion]”.

[28] On January 31, 2003, B.C. Hydro provided its response to
Application No. 3. This included a statenent that the
appl i cation should be dism ssed because it was based on “nere

specul ation” as to what B.C. Hydro m ght do.

[29] On February 24, 2003 the EVMSAA was introduced. It

recei ved second readi ng on February 25, 2003, and was
procl ai mred on February 27, 2003. The EMSAA i ncl uded
anmendnents to several statutes governing the energy sector in

British Colunmbia. Those relevant to B.C. Hydro were set out
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in ss. 2 and 25 of the EMSAA, and provided the basis for

i npl enentation of the out-sourcing of support services.
Section 2 expanded B.C. Hydro's statutory powers under s. 12
of the Hydro Act by adding the follow ng subsections to that

secti on:

(9) The Lieutenant Governor in Council, by order,
may designate any agreenent entered into or to be
entered into by the authority that the Lieutenant
Governor in Council considers relates to the
provi si on of support services to or on behalf of the
authority.

(10) For the purposes of subsection (9), "support
servi ces" neans services that support or are
ancillary to the activities of the authority from
time to tine, and includes services related to
nmetering for, billing and collecting fees, charges,
tariffs, rates and ot her conpensation for
electricity sold, delivered or provided by the
authority, but does not include the production,
generation, storage, transm ssion, sale, delivery or
provi sion of electricity.

(11) Despite the common | aw and the provisions of
this or any other enactnent, if an agreenent is
desi gnat ed under subsection (9),

(a) the authority is deened to have, and to
have al ways had, the power and capacity to
enter into the agreenent,

(b) the agreenent and all actions of the
authority taken in accordance with the

provi sions of the agreenent are authorized,
valid and deened to be required for the public
conveni ence and necessity,

(c) the authority is deened to have, and to
have al ways had, the power and capacity to
carry out all of the obligations inposed under,
and to exercise all of the rights, powers and
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privileges granted by, the agreenent according
to its terns,

(d) the agreenent is binding on and enforceable
by the authority, according to the agreenent's
terns, and

(e) subject to subsection (12), the authority
iIs not required to obtain any approval,

aut hori zation, permt or order under the
Utilities Conm ssion Act in connection wth the
agreenent or any actions taken in accordance
with the terns of the agreenent, and the

conm ssi on nust not prohibit the authority from
taking any action that the authority is
entitled or required to take under the terns of
t he agreenent.

(12) Nothing in subsection (11) (e) precludes the
comm ssion from considering the costs incurred, or
to be incurred, in relation to an agreenent

desi gnat ed under subsection (9) when establishing
the revenue requirenents and setting the rates of

the authority.

(13) Subsections (3) and (5) do not apply to any
partnership created by, under or in furtherance of
an agreenent designated under subsection (9).

[30] Section 25 of the EMSAA anended the definition of “public

utility” in the UCA to specifically exclude:

(g) a person, other than the authority, who enters
into or is created by, under or in furtherance of an
agreenent desi gnated under section 12(9) of the
Hydro and Power Authority Act, in respect of
anyt hi ng done, owned or operated under or in
relation to that agreenent.

[31] On February 28, 2003, B.C. Hydro and Accenture entered a

formal agreenment by which Accenture agreed to provide services
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to B.C. Hydro for a 10-year term commencing April 1, 2003.
Their arrangenent consisted of eight agreenments: an Amended
and Restated Limted Partnership Agreenent, a Master Transfer
Agreement, a Master Services Agreenent, a Cuarantee by
Accenture, a Marketing Alliance Agreenent, a Master Consulting
Servi ces Agreenent, an Asset Conveyance Agreement, and a
Support Services Agreenent (collectively referred to as the
“Accenture Agreenments”). Al but the Master Consulting

Servi ces Agreenent had been executed by the parties on January
31, 2003. The Master Consulting Services Agreenent had been

executed on May 30, 2001.

[32] The Accenture Agreenents are volum nous. They were
posted on B.C. Hydro’'s website in early March 2003, after B.C
Hydro redacted those parts that it said contai ned conpetitive,

commercial, and personally sensitive infornmation.

[33] On March 13, 2003, the Lieutenant Governor in Counci

i ssued the O C designating the Accenture Agreenents, with the
exception of the Accenture Guarantee, as being in relation “to
the provision of support services to or on behalf of the
authority” pursuant to the newy enacted ss. 12(9) and (10) of
the Hydro Act. This, in turn, triggered the application of s.
12(11). The effect of s. 12(11)(e) was to preclude scrutiny

of the Accenture Agreenents by the Uilities Conm ssion under
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the UCA, except in the context of considering their costs

pursuant to s. 12(12).

[34] The OPEIU s Application No. 3 was the only application
before the Uilities Comrission at the time the OC was

i ssued.

[35] On April 1, 2003, about 1,300 B.C. Hydro enpl oyees who
were nenbers of the OPEIU were transferred to Accenture in
connection with the out-sourcing of services. Another 200
enpl oyees and nenbers chose ot her options avail abl e under the
earlier transition agreenment. A nunber of the OPElIU nenbers
expressed concern about these changes, and their potentia

effect on future enploynent security and pensions.

[36] On June 5, 2003, the Uilities Comm ssion denied the
OPEIU s Application No. 3. In its reasons, the Comm ssion
indicated it had reviewed unredacted copies of the Accenture
Agreenents, and it set out a brief summary of the nature of
each agreenent. The Conm ssion then stated that the
anmendnents to s. 12 of the Hydro Act in the EMSAA, together
with the OC, |imted its jurisdiction to approve or review
the Accenture Agreenents, or actions taken under them except
with respect to the costs incurred in relation to the

agreenents. The Commi ssion indicated its intention to conduct
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a review of those costs at the next B.C. Hydro revenue

requi renents proceedi ng.

[37] The Utilities Conmm ssion then went on to consider the
OPEI U s argunents, despite the Iimtations placed on its
jurisdiction by the anendnents to s. 12 and the OC It
stated that it found no material difference between the
arrangenents in the Accenture Agreenents, and those set out in
the RFEI, which it had considered in dealing with Application
No. 1. Nor did it find any material change in circunstances
since its decision on Application No. 1. It reiterated its
view that s. 53 of the UCA had no application to the
arrangenents contenpl ated by the Accenture Agreenents,
stating:

Even if O C 0219 had not been issued, the Conm ssion

woul d not have had jurisdiction to review the

Accenture Agreenments, except as to the extent that

t hose agreenents inpact revenue requirenents and the

setting of the rates of B.C. Hydro.
[38] The Comm ssion affirned its earlier finding that s. 52 of
the UCA did not apply to the out-sourcing arrangenent. It
al so restated its view that none of the public policy
considerations raised by the OPEIU fell within its
jurisdiction for review in a public hearing under Part 3 of

t he UCA.
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[39] On June 26, 2003 the petitioners comenced this

pr oceedi ng.

[40] On July 4, 2003 the OPEIU filed an application for |eave
to appeal the UWilities Conm ssion’s denial of Application No.

3 to the B.C. Court of Appeal

[41] The provincial government has proceeded to inplenent

ot her aspects of the energy policy plan published on Novenber
25, 2002. On Novenber 20, 2003, it proclainmed the B.C. Hydro
Publ i ¢ Power Legacy and Heritage Contract Act, S.B.C 2003, c.
86, which prohibits B.C. Hydro fromselling “protected
assets”. These include generation and storage assets, and
equi pnment or facilities for the transm ssion or distribution

of electricity.

[42] The B.C. Hydro legislated rate freeze ended in March
2003. B.C. Hydro filed a revenue requirement application with
the Utilities Conm ssion in Decenber 2003, to comence a
public hearing before the Uilities Comm ssion in 2004 to
review B.C. Hydro's revenue requirenents. A further hearing

into B.C. Hydro's proposed rate structure is expected in 2005.

ANALYSI S
[43] The petitioners advanced extensive and varied argunents

chal l enging the validity of both the EMSAA and the O C.
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Havi ng considered all of these, | believe they are best dealt
with under two main headings: a constitutional challenge of s.
12(11) of the Hydro Act, as enacted by s. 2 of the EMSAA, and
a challenge to the validity of the OC in the context of

adm ni strative law principles. Follow ng consideration of
these, I will deal with the application for disclosure of

docunent s.

A The Constitutionality of Subsection 12(11) of the Hydro
Act, as Enacted by the EMSAA

[44] The petitioners say that s. 12(11) of the Hydro Act is
unconstitutional, as it violates their right to freedom of

expression under s. 2(b) of the Charter.

[45] While they challenge the validity of the entire
subsection, the focus of their argunent is s. 12(11)(e), which
they say renoved their access to the Utilities Conmm ssion as a
forumfor expression of their views. They argue that, once

t hey commenced Application No. 3, they had a substantive
constitutional right to express their opposition to the
Accenture Agreenents in a full hearing before the Uilities
Comm ssion. The enactnent of s. 12(11)(e) breached that

right.

[46] The petitioners say that the core of Application No. 3 is

the ownership and regul ati on of water and the hydro-electric
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power derived fromit. Both are significant natura
resources, and privatization of aspects of B.C. Hydro is
clearly a matter of public concern. Privatization raises
political, commercial, consumer, and | abour issues for the
nmenbers of the OPEIU, both as enpl oyees of B.C. Hydro, and as
citizens of this province. They argue that the inportance of
these issues to them and to the general public, mandates a
liberal interpretation of the right to freedom of expression,
and demands access to the Uilities Comm ssion for a ful
public hearing on the inport of the arrangenents between B.C.

Hydro and Accenture.

[47] In support of this position, the petitioners cite a
nunber of decisions of the Suprenme Court of Canada, in which
that Court has characterized freedom of expression as one of

t he fundanmental tenets of denocracy, and recognized its
particul ar inportance in the context of |abour relations:
Retail, Wol esal e and Departnent Store Union, Local 580 v.

Dol phin Delivery Ltd., [1986] 2 S.C.R 573 at para. 12; United
Food and Commercial Wrkers, Local 1518 (U F.C.W) v. KMart
Canada Ltd., [1999] 2 S.C. R 1083 at paras. 21-27; Dunnore v.
Ontario (Attorney General), [2001] 3 S.C.R 1016 at para. 38;

and Retail, Wolesale and Departnent Store Union, Local 558 v.
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Pepsi - Col a Canada Beverages (West) Ltd., [2002] 1 S.C.R 156

at paras. 32-33.

[48] The petitioners also nmaintain that the rule of |aw should
be used as an interpretive aid in determning the
constitutionality of s. 12(11). Wile they acknow edge that
the rule of | aw does not represent a separate constitutiona
right, they say it provides a shield fromarbitrary and
unconstitutional governnment action: Canadi an Council of
Churches v. Canada (M ni ster of Enploynent and | nmm gration),
[1992] 1 S.C R 236. The petitioners characterize the renoval
of their right to pursue Application No. 3 before the

Uilities Comm ssion as arbitrary governnent action.

[49] The respondents reply that the enactnent of s. 12(11) did
not constitute a breach of the petitioners’ right to freedom
of expression, either in law or in fact. They say that the
governnment has no constitutional obligation to provide a
particul ar adm nistrative forumin which the petitioners may
express their views. As well, they argue that the petitioners
were not in fact deprived of a forum as the Uilities

Comm ssi on proceeded to determ ne Application No. 3 on its
nerits, despite the enactnent of s. 12(11). They say that the

petitioners’ real conplaint is not that they were denied
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access to the Utilities Comm ssion, but that the decision of

the Comm ssi on was unfavourable to them

[50] The parties agree that the petitioners bear the onus to
establish a breach of s. 2(b) of the Charter. They al so agree
that the determ nation of that issue is governed by the two-
step analysis set out in lrwin Toy Ltd. v. Quebec (Attorney

General), [1989] 1 S.C.R 927 at paras. 40-58.

[51] The first step is to ask whether the activity the
petitioners wish to pursue is properly characterized as
falling within freedom of expression. Here, the respondents
concede that participating in a hearing before the Wilities

Comm ssion i s expressive behaviour.

[ 52] The second step involves an exam nati on of whether the
pur pose or effect of the governnent action was to restrict

t hat expressive behaviour. The characterization of government
pur pose nmust proceed fromthe standpoint of the guarantee in
issue. In the context of s. 2(b), identification of the

pur pose of the legislation involves an exam nation of whether
the enactnent was ained to control attenpts to convey a

meani ng, either by restricting the content of expression, or
by restricting a formof expression tied to content: Irwn Toy

Ltd., supra at para. 51
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[53] If it is found that the |egislative purpose was not to
control or restrict freedom of expression, the petitioners may
still succeed if they denonstrate that the effect of the

| egislation was to restrict their free expression. |n order
to do so, they nust establish that s. 12(11) interfered with
one of the principles and val ues underlying s. 2(b): the
pursuit of truth, participation in social and politica

deci si on-maki ng, or diversity of individual self-fulfill nment

and human flourishing: Irwin Toy Ltd., supra at para. 53.

[54] It is on this second step that the parties part conpany.
The petitioners say that the purpose and effect of s. 12(11)
was to restrict a formof expression - a hearing before the
Uilities Comm ssion - which they sought to use as a neans of
participating in social and political decision-making. |Its
enact nent was thus a breach of their right to freedom of

expression, and s. 12(11) nust be decl ared unconstitutional.

[55] | agree that s. 12(11)(e) of the Hydro Act clearly
curtailed the jurisdiction of the Utilities Commi ssion to
review Application No. 3, or any aspect of the Accenture
Agreenents. The petitioners have failed to convince ne,
however, that this legislation violates their constitutiona

right to freedom of expression.

2004 BCSC 422 (CanLll)



O fice and Professional Enployees' Int'l Union et a
v. B.C. Hydro et al Page 24

[56] The law is clear that the right to freedom of expression
does not include a positive obligation on the governnent to
provi de the petitioners with a specific forumfor, or means
of , expression. In Haig v. Canada, [1993] 2 S.C. R 995, M.
Hai g conpl ai ned that he was unable to vote in a constitutiona
ref erendum because he had recently noved fromOntario to
Quebec. He argued that this violated his right to freedom of
expression. Justice L Heureux-Dubé, witing for the majority,

stated at page 1035:

It has not yet been decided that, in circunstances
such as the present ones, a governnent has a
constitutional obligation under s. 2(b) of the
Charter to provide a particular platformto
facilitate the exercise of freedom of expression.
The traditional view, in colloquial terns, is that
the freedom of expression contained in s. 2(b)
prohi bits gags, but does not conpel the distribution
of negaphones. ... [enphasis in original]

[57] She went on to find there was no constitutionally
entrenched right to vote in a referendum stating at pages

1040 to 1041:

A referendumis a creation of |egislation.
| ndependent of the |egislation giving genesis to a
referendum there is no right of participation. The
right to vote in a referendumis a right accorded by
statute, and the statute governs the terns and
condi tions of participation. The Court is being
asked to find that this statutorily created platform
for expression has taken on constitutional status.
In my view, though a referendumis undoubtedly a
platformfor expression, s. 2(b) of the Charter does
not i nmpose upon a governnent, whether provincial or
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federal, any positive obligation to consult its

citizens through the particul ar nmechani smof a

referendum Nor does it confer upon all citizens

the right to express their opinions in a referendum

A governnent is under no constitutional obligation

to extend this platformof expression to anyone, |et

al one to everyone. A referendum as a pl atform of

expression is, inny view, a nmatter of legislative

policy and not of constitutional law. [enphasis in

original]
[58] As pointed out by counsel for the Attorney General during
his argunment, one may substitute “application before the
Uilities Comm ssion” for “referendunf in that passage, and
reach the same conclusion. The petitioners thus had no
constitutionally entrenched right to pursue Application No. 3
before the Utilities Conm ssion. The fact that the enact nent
of s. 12(11) curtailed the Conmi ssion’s jurisdiction to hear
that application does not constitute a breach of the

petitioners’ rights under s. 2(b) of the Charter.

[59] The nore recent decisions of Native Wnen's Assn. of
Canada v. Canada, [1994] 3 S.C. R 627, and Delisle v. Canada
(Deputy Attorney General), [1999] 2 S.C.R 989 at paras. 25-27
reinforce the viewthat the rights created by s. 2(b) of the
Charter do not require the governnment to provide citizens with

a particular forumin which to express their views.

[60] The petitioners argue that those cases are

di sti ngui shabl e, as they dealt with situations in which the
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aggrieved parties were excluded fromexpressing their views in
an existing statutory forum Here, the inpugned | egislation
renoved the statutory forumconpletely, just as the
petitioners were using it to express their views. 1In the

| anguage of Justice L' Heureux-Dubé, the petitioners say that

they had a negaphone, but it was renoved in m d-speech.

[61] They also argue that, in the particular circunstances of
this case, the governnent should not be permtted to pass

| egislation that silences its nost effective critic. They
point out that in Haig, supra at paras. 79-81, the Court
acknow edged that, while freedom of expression is generally
enforced by a posture of restraint, a purposive approach may
reveal cases in which positive governnment action is necessary
to make the freedom neaningful. They say that this is such a
case, due to the value and i nportance of the transaction, the
significant elenent of public interest, and the fact that the
timng of the EVMSAA suggests it was directly ainmed at
silencing them Their Application No. 3 was the only
application pending before the Uilities Conm ssion when s.
12(11) was enacted. They argue that the governnent should be
conpel led to permt that application to proceed before the

Utilities Comm ssion, unhanpered by s. 12(11).
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[62] | amunable to accept these argunents. Adm nistrative
bodi es, such as the Utilities Conmm ssion, are creatures of the
| egi slature. Periodic |legislative changes to their
jurisdiction and powers are inevitable, in order to reflect
changi ng political, econom c, and social objectives. Such
amendnents wil|l necessarily affect the interests of parties
who are engaged with the adm nistrative body at the tine. |If
those parties could successfully claima constitutional right
to continuation of their proceedi ngs under the forner

| egi sl ation, the adm nistrative framework of governnent woul d

be paral yzed.

[63] Moreover, | amsatisfied that neither the purpose nor the
effect of the EMSAA interfered with the petitioners’ right to
freedom of expression. | find that the prinmary objective of
the EMSAA was to inplenent a nunber of |egislative changes in
the energy and resource sectors in British Colunbia. |Insofar
as the EMSAA dealt with B.C. Hydro, it provided the neans to
out - source support services, which was part of a long-term
conpr ehensi ve energy plan that had been evol ving since 2001.
The choice to out-source these services to Accenture was a
managenent decision. As such, it fell within the purview of
B.C. Hydro's directors, and did not attract the jurisdiction

of the Uilities Comm ssion: British Colunbia Hydro and Power
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Authority v. British Colunbia Utilities Comm ssion, supra at

paras. 55-58.

[64] The Utilities Commission itself recognized this inits
deci sions on the petitioners’ Applications No. 1 and No. 2,
prior to the enactnent of the EMSAA. In each decision, it
consi dered the proposed arrangenents with Accenture, and found
it had no jurisdiction to exam ne them due to the conbined
operation of s. 37(x) of the Hydro Act, ss. 52 and 53 of the
UCA, and its limted jurisdiction to intrude into the

managenent of B.C. Hydro.

[ 65] The EMSAA anendnents to s. 12 of the Hydro Act sinply
confirmed that the Uilities Conm ssion was not engaged by the
Accenture transaction, apart fromretaining its jurisdiction
to review the costs of the out-sourcing in establishing

revenue requirenents and setting rates.

[66] Moreover, the petitioners’ argunent is significantly
weakened by the fact that, despite the enactnent of the ENMSAA,
the Utilities Commi ssion proceeded to deal with Application
No. 3 onits nerits, after review ng unredacted copies of the
Accenture Agreenents. In its decision, the Utilities

Comm ssi on acknowl edged the limts inposed on its jurisdiction

by s. 12(11)(e). Nevertheless, it went on to affirmits
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earlier decisions saying that, even if that |egislation had
not been enacted, it had no jurisdiction to exam ne the out-

sourci ng arrangenents covered by the Accenture Agreenents.

[67] | conclude that s. 12(11) did not deprive the petitioners
of a hearing before the Uilities Conm ssion on the nerits of

Application No. 3.

[68] | find that the petitioners’ reliance on the rule of |aw
does not add any independent strength to their argunent that

Ss. 12(11) is unconstitutional. Nothing prevents the

| egi slature frompassing arbitrary laws, as long as they are
constitutional. Thus, the petitioners’ argunent based on the
arbitrary nature of s. 12(11) is essentially circular, and
cones back to a question of its constitutionality. Protection
fromthe passage of arbitrary legislation lies in the ball ot
box: Bacon v. Saskatchewan Crop I nsurance Corp., [1999] 11

WWR 51 (Sask. C A ) at para. 36.

[69] The petitioners have actively pursued their right to
persuade others to join themat the ball ot box on the issue of
privatization of B.C. Hydro. They have freely and effectively
conmuni cated their views on this matter to the public since
1997 through a variety of means, including the nedia, public

neeti ngs, |obbying, and informational canpaigns. There is no
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suggestion that the governnent has attenpted to control the
information that the petitioners seek to inpart, or that it
has attenpted to restrict access by others to their nessage:

I[rwin Toy Ltd., supra at para. 51.

[70] | conclude that the petitioners’ application to have ss.
12(11)(a) to (e) of the Hydro Act, as anended by the ENSAA,
decl ared unconstitutional, and of no force and effect nust be

deni ed.

[71] The related clai mfor damages nust fail as well.

B. The Validity of Oder in Council No. 0219

[72] The O C was issued by the Lieutenant Governor in Counci

on March 13, 2003. It ordered that the Accenture Agreenents
were agreenents related to support services, pursuant to ss.

12(9) and (10) of the anended Hydro Act, which I will set out

agai n for ease of reference:

(9) The Lieutenant Governor in Council, by order,
may desi gnate any agreenment entered into or to be
entered into by the authority that the Lieutenant
Governor in Council considers relates to the
provi si on of support services to or on behalf of the
authority.

(10) For the purposes of subsection (9), "support

servi ces" neans services that support or are ancillary to
the activities of the authority fromtine to tinme, and

i ncludes services related to netering for, billing and
collecting fees, charges, tariffs, rates and ot her
conpensation for electricity sold, delivered or provided
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by the authority, but does not include the production,
generation, storage, transm ssion, sale, delivery or
provision of electricity.

[ 73] The effect of the designation was to trigger s.
12(11)(e), which curtails the jurisdiction of the Wilities
Comm ssion to review matters related to the designated
agreenents, except with respect to their costs under s.

12(12).

[74] The petitioners attack the validity of the OC on two
mai n grounds. First, they argue that the Lieutenant Governor
in Council inproperly exercised her discretion in deciding to
desi gnate the Accenture Agreenents as agreenents related to
support services. Second, they say that she failed to observe
requi renents of procedural fairness in making the O C.  The
ultimate objective of both argunents is to obtain a ful

heari ng of Application No. 3 before the Utilities Conm ssion.

[ 75] To properly understand and deal with the petitioners’
argunments, it is necessary to first identify the precise
action by the Lieutenant Governor in Council which forns the

basis of their attack on the A C.

[76] The petitioners’ argunents envisage two potential sources
of discretion in ss. 12(9) and (10). The first is enbodied in

the words “the Lieutenant Governor in Council nay designate
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any agreenent”. This pertains to her decision to act at al
under s. 12(9). It is not specific to any particul ar

agreenents.

[ 77] The second source of discretion lies in her determnation
of whether particular agreenents “relate to the provision of
support services” as those are defined in s. 12(10). This
will involve an exam nation of the particul ar agreenents under

consideration, in this case the Accenture Agreenents.

[ 78] The petitioners do not assert that the Lieutenant
Governor in Council wongly exercised her discretion in the
second sense. The petition does not allege that the Accenture
Agreenents were unrelated to the provision of support

services, or that the Lieutenant Governor in Council wongly

construed them as such.

[ 79] Their argunents focus on the first, and nore general,
area of discretion. They say that the Lieutenant Governor in
Counci | shoul d not have exercised her discretion at all to
desi gnate any agreenents by Order in Council, until the
Uilities Comm ssion had conpleted its hearing of Application

No. 3.

[80] The petitioners’ conplaints are thus based to a | arge

extent on the timng of the OC, rather than its substance.
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The Anbit for Judicial Review Was the O C an Admi nistrative
or Legislative Act?

[81] The first step in considering the petitioners’ argunents
nmust be a determ nation of the anbit for judicial review of
the OC This will be governed to a | arge extent by whet her
the decision of the Lieutenant Governor in Council to pass the

OCis classified as a legislative or adm nistrative act.

[ 82] The respondents argue that the decision to designate
agreenents by Order in Council under s. 12(9) is a legislative
act. |If they are correct, | agree that the decision of the
Suprenme Court of Canada in Canada (Attorney General) v. Inuit
Tapirisat of Canada, [1980] 2 SS.C R 735 significantly

restricts the anbit of judicial review of the AQC.

[83] In Ilnuit Tapirisat, the Court dealt with the duty of
fairness incunbent on the Governor Ceneral in Council in
dealing with parties under the National Transportation Act.
That | egislation gave a broad discretion to the Governor
General in Council to vary a decision of the CRTC on petition
of an interested party. The petitioners applied for such a
variation, and the Governor Ceneral in Council ruled against
themw thout fully disclosing the opposing material on which
his ruling was based, and w thout giving them an opportunity

toreply to that naterial .
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[84] The Court affirmed that the actions of the Governor
General in Council are not beyond review. The decision nade
it clear, however, that if the enactnment of an Order in
Council represents a |legislative, as opposed to

adm nistrative, function, the anbit of judicial revieww !l be
significantly restricted, and requirenments of procedura
fairness will not apply. At page 757, the Court adopted the
foll owing statenent fromBates v. Lord Hailsham [1972] 1

WL.R 1373 at page 1378:

Let ne accept that in the sphere of the so-called
quasi -judicial the rules of natural justice run, and
that in the adm nistrative or executive field there
is a general duty of fairness. Neverthel ess, these
consi derations do not seemto ne to affect the
process of |egislation, whether prinmary or

del egated. Many of those affected by del egated

| egi sl ation, and affected very substantially, are
never consulted in the process of enacting that

| egi sl ation; and yet they have no renmedy ... | do
not know of any inplied right to be consulted or
make obj ections, or any principle upon which the
courts may enjoin the legislative process at the
suit of those who contend that insufficient tinme for
consul tati on and consi derati on has been given.

[85] At pages 758 to 759, the Court comrented on the
restricted role for judicial review of legislative activity
general |l y:

VWhere, however, the executive branch has been

assigned a function performable in the past by the

Legi slature itself and where the res or subject

matter is not an individual concern or a right
uni que to the petitioner or appellant, different
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consi derations may be thought to arise. The fact
that the function has been assigned as here to a
tier of agencies (the CRTCin the first instance and
the Governor in Council in the second) does not, in
nmy view, alter the political science pathol ogy of
the case. In such a circunstance the Court nust fal
back upon the basic jurisdictional supervisory role
and in so doing construe the statute to determ ne
whet her the Governor in Council has perforned its
functions within the boundary of the parlianentary
grant and in accordance with the terns of the
parliamentary mandat e.

[ 86] Applying those principles here, if the Lieutenant
Governor in Council acted in a legislative capacity in issuing
the OC, judicial reviewis limted to considering whether she

acted within her statutory jurisdiction.

[87] During argunent, each party referred to a nunber of cases
In which the courts have characterized the actions of the

Cabi net or individual Mnisters as legislative or

adm nistrative. | find these decisions of limted assistance,
as each is governed to a large extent by its particular

| egi sl ati ve context and facts. They do, however, establish
two general and related guidelines in undertaking such an

anal ysi s.

[88] The first is alluded to in the second quotation from
Inuit Tapirisat above, and aptly summari zed in Brown and
Evans, Judicial Review of Adm nistrative Action in Canada,

| oosel eaf (Toronto: Canvasback, 1998) vol. 2 at para. 7:2330.
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This is the elenent of generality. A governnment action is
nore likely to be legislative in nature if it is of genera
application, and is based on broad considerations of public
policy. |If the action is directed at the rights or conduct of
a specific person or group, it is nore likely an

adm ni strative functi on.

[89] The second guideline is that, in determ ning whether the
governnment action is general and policy-based, or particul ar
to certain individuals or activities, it is essential to focus
on the construction and application of the particular

| egi sl ati ve schene.

[90] In Canadi an Uni on of Public Enployees v. Ontario
(Mnister of Labour), [2003] 1 SSC R 539 at para. 106,
Justice Binnie advocated a contextual approach to statutory
interpretation and i ncorporated the approach in E A Driedger
Construction of Statutes, 2nd ed. (Toronto: Butterworths,
1983) at page 87:
the words of an Act are to be read in their

entire context and in their grammatical and ordinary

sense harnoniously with the schene of the Act, the

obj ect of the Act, and the intention of Parliament.
| accordingly turn to a contextual analysis of the statutory

framework within which the Lieutenant Governor in Counci
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issued the O C. That framework includes the Hydro Act, the

UCA, and t he EMSAA.

[91] The Hydro Act creates B.C. Hydro, a Crown corporation.
Its business includes the generation, transm ssion, and
delivery of electricity to the vast majority of the residents
of the province, under the nmanagenent of a statutorily

appoi nted board of directors. Section 3 of the Hydro Act
states that B.C. Hydro is for all purposes an agent of the
government. Section 12 of that Act sets out its powers, which
are subject to the approval of the Lieutenant Governor in

Counci | .

[92] B.C. Hydro is also a public utility, which by necessary
I mplication inports concerns of public interest.

Hi storically, the public interest has resulted in |egislative
regul ation of public utilities for a variety of econonm c and
soci al reasons, ainmed at ensuring the provision of utility
services to the public safely and adequately, and at
reasonable rates. In British Colunbia, this regulatory
function is largely perforned by the Utilities Conmm ssion
under the UCA. The legislative purpose of the schene is
reflected in s. 38 of that Act, which requires public

utilities to provide “a service to the public that the
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comm ssion considers is in all respects adequate, safe,

efficient, just and reasonable”.

[93] Part 3 of the UCA sets out the regulatory powers of the
Uilities Commission. Primary anong these is setting rate

| evel s and revenue requirenents that cover allowabl e operating
costs and al |l owabl e opportunity to earn a fair rate of return.
The Commi ssion’s regul atory powers over B.C. Hydro are not,
however, unrestricted. Under s. 3 of the UCA, for exanple,
the Utilities Comm ssion nust conply with any direction of the
Li eut enant Governor in Council respecting its powers. Section
32(7)(x) of the Hydro Act exenpts B.C. Hydro from sone aspects
of the Comm ssion’s oversight. As well, managenent of the
business of B.C. Hydro is reserved to its Board, and is not

t he province of the Conm ssion: British Col unbia Hydro and
Power Authority v. British Colunbia Utilities Conm ssion,

supr a.

[94] As previously described, in 2001 the provincial

government began to develop a long-termfuture plan for al
aspects of the energy sector of the province, including B.C
Hydro. The final plan was published by the governnent in
Novenber 2002, and had four cornerstones, one of which was | ow
electricity rates and public ownership of B.C. Hydro. The

plan stated that this would be acconplished in part by out-
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sourcing delivery of B.C. Hydro services, in the interest of
reduci ng the cost of electricity for consuners, while

mai ntai ning quality of service.

[ 95] The EMSAA was enacted to introduce sone of the

| egi sl ati ve changes required to inplenment the governnent’s
energy plan. Sections 2 and 25 dealt wth the anendnents to
the Hydro Act and the UCA respectively, which were necessary
to effect the out-sourcing of support services. Section 2
added ss. 12(9) to (13) to B.C. Hydro' s powers under s. 12 of
the Hydro Act, paving the way for the Lieutenant Governor in

Council to designate the Accenture Agreenents by the A C.

[96] The effect of these anmendnents was to add to the

Li eut enant Governor in Council’s pre-existing control over the
powers of B.C. Hydro, as enunerated in s. 12 of the Hydro Act.
The anmendnents gave her the power to designate agreenents as
related to the provision of support services under ss. 12(9)
and (10). They also set out the consequences of such a
designation in ss. 12(11) and (12), which limted the
jurisdiction of the Uilities Comm ssion to cost and rate
consi derations, and provided B.C. Hydro with the power,
capacity, and authority to enter and carry out any designated

agreenent. In particular, s. 12(11)(b) read:
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(11) Despite the common | aw and the provisions of
this or any other enactnment, if an agreenent is
desi gnat ed under subsection (9)

(b) the agreenent and all actions of the
authority taken in accordance with the

provi sions of the agreenent are authorized,
valid and deened to be required for the public
conveni ence and necessity ... [enphasis added]

[97] In introducing the EMSAA for second reading, the Mnister
of Energy and M nes made the follow ng statenent with respect
to the anendnents concerning B.C. Hydro in British Col unbia,
Oficial Report of Debates of the Legislative Assenbly
(Hansard), vol. 11, No. 14 (25 February 2003) at 5011 (Hon. R
Neuf el d) :

The goal of the anendnents to the Hydro and Power

Authority Act is to obtain cost efficiencies and

better service for B.C. Hydro custoners. The

definition of what constitutes support services for

t he purposes of outsourcing is clarified. By

out sourcing adm ni strative functions such as

custoner service, B.C. Hydro will be better focused

on its core business: generating, transmtting and

distributing electricity. It is these activities

that generate revenues and benefits for all British

Col unbi ans.
[98] | find that a contextual construction of the statutory
framework | have just reviewed |leads to the inevitable
conclusion that the OC was the final step in inplenenting the

governnent’s plan to out-source support services of a Crown

corporation and public utility, with the object of reducing
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costs and inproving service for consuners. The out-sourcing
was just one segnment of a conprehensive schene to reformthe
energy sector of the province, which had been devel oped on
political and public policy grounds. The effects of the out-
sourcing resulting fromthe O C were of general application to
B.C. Hydro consuners, and the citizens of the province. Al

of these factors strongly suggest that the decision to issue

the OC was a legislative, rather than adm nistrative, action

[99] The petitioners neverthel ess argue that the O C was

adm ni strative in nature, as it was directed at them
specifically, and affected their individual rights in two
ways. First, their Application No. 3 was the only application
pendi ng before the Utilities Comm ssion when the OC

desi gnated the Accenture Agreenents. Thus, they al one had
their hearing subverted by s. 12(11)(e). They say that they
had i nvested a significant anount of tine and noney in the
proceedi ngs before the Utilities Conm ssion. Wen the OC

i ntervened, they were deprived of the opportunity to present
their concerns about the privatization of B.C Hydro services,
and its effect on the enploynent of OPEIU nenbers, in a public

heari ng before the Comm ssion.

[ 100] Second, the petitioners argue that the O C was

directed specifically at OPEIU nenbers. Their individua
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rights and interests have been significantly and detrinentally
affected by the assunption of support services by Accenture,
and the resulting changes to their enploynent. Over 1,300 of
themtransferred to Accenture, and over 200 took ot her

enpl oynent options. As well, the out-sourcing of support
services has |led to ongoing concerns related to pension and

job security for the nenbers.

[ 101] I am not persuaded that these factors alter the
fundanental |y general and policy-based nature of the decision
to issue the OC It is true that because of the timng of
the OC, the petitioners’ Application No. 3 was the only
proceedi ng i medi ately curtailed by s. 12(11)(e).
Neverthel ess, the restriction on the jurisdiction of the
Uilities Comm ssion has universal application. No one may
use the Commi ssion as a forumfor issues arising fromthe
Accenture Agreenents, other than in the context of rate
hearings. The petitioners’ argunment on this point is really
directed to the timng of the OC, and not to its

classification as an adm nistrative or |egislative act.

[102] Wth respect to the effect of the OC on the B.C
Hydro enpl oyees who were nenbers of the OPEIU, the terns on
whi ch the enpl oyee transfers took place were governed by a

transition plan negotiated in accordance with the Labour
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Rel ati ons Code. B.C Hydro, the OPEIU, and Accenture agreed
toit, and it was ratified by the nenbership of the OPEIU. As
well, it appears to ne that the real focus of the petitioners’
concerns about the OPEIU nenbers is the legislation itself,
and not the decision to designate the Accenture Agreenents by
the OC  Their conplaint is not directed at the nmenbers’
transfer to Accenture in particular, but at the power provided
by s. 12(9) of the Hydro Act, which permts the Lieutenant
Governor in Council to designate any agreenments to out-source

support services.

[ 103] | accept that the individual interests of the OPEIU
menbers wll inevitably be affected by a transfer of support
services, regardless of what formit takes, or wth what
entity the arrangenents are made. | find this concern

i nsufficient, however, to give the OC an adninistrative
character. It may well be the case that sone individuals wll
be affected nore than others by a legislative action, but this
does not alter the legislative character of the act: Wells v.
Newf oundl and, [1999] 3 S.C.R 199; Aasland v. British Col unbia
(Mnistry of Environnent, Lands and Parks) (1999), 19 Adm n.
L.R (3d) 154 (B.C.S.C.) at para. 28. In Wlls, the
plaintiff’s position as a senior civil servant was renoved by

| egi slation restructuring the admnistrative tribunal wth
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whi ch he worked. He brought an action for damages, and argued
that his dism ssal was unfair and arbitrary. In dismssing
his claim the Court held that, as long as a |l egislative act
falls within its constitutional bounds, its w sdom and val ue
IS subject only to review by the electorate. It stated at
para. 61

The respondent's loss resulted froma legitimtely

enacted "l egislative and general” decision, not an

"adm ni strative and specific" one: see Knight, at p.

670. Wiile the inpact on himnmay be singularly

severe, it did not constitute a direct and

i ntentional attack upon his interests. H's position

is no different in kind than that of an unhappy tax-

payer who is out-of-pocket as a result of a newy

enact ed budget, or an inpoverished welfare recipient

whose benefits are reduced as a result of a

| egi sl ative change in eligibility criteria. This

was not a personal nmatter, it was a |legislative

policy choi ce.
[ 104] I find that the plan to out-source support services
was based on consi derations of general policy and public
conveni ence. The decision of the Lieutenant Governor in
Council to issue the OC, as the last step in that process,
was rooted in those sane considerations. The ram fications of

the O C were of general application. | conclude the OC was a

| egi sl ative act.
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Lack of Procedural Fairness

[ 105] The petitioners say the Lieutenant Governor in
Council was bound to give themnotice and an opportunity to be

heard before issuing the A C.

[ 106] The law is clear that the duty of procedura
fairness does not apply to legislative actions of governnent:
Martineau v. Matsqui Institution, [1978] 1 S.C. R 118;
Cardinal v. Kent Institution, [1985] 2 S.C.R 643; Knight v.

I ndi an Head School Division No. 19, [1990] 1 S.C.R 653; Inuit

Tapirisat, supra; and Wells, supra.

[ 107] Nevert hel ess, the petitioners argue that
classification of the OC as a legislative act is not the end
of the inquiry as to whether considerations of procedura
fairness should apply. They say that Justice L’ Heureux-Dubé,
in Knight, supra at para. 24, established a tripartite

anal ysis to determ ne whether a duty of fairness exists in
such circunstances; the nature of the action is only the first
of the three factors to be considered. The other two factors
are the relationship between the governnent body and the

I ndi vidual, and the effect of the decision on the individual’s
rights. They say it is incunbent on the court to consider al

three factors before a determ nati on can be nade as to whet her
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consi derations of procedural fairness apply to the decision to

i ssue the A C.

[ 108] The petitioners provided no authority to support
this interpretation of Knight. The authorities are
overwhel mingly to the contrary. Justice L’ Heureux-Dubé
hersel f, at para. 26 of Knight, acknow edged that only

deci sions of an administrative nature attract a duty to act
fairly. In my view, the finding that the decision to issue
the OC was a legislative act is fatal to the petitioners’

argunment s based on procedural fairness.

Legi ti nat e Expectations

[ 109] The petitioners argue that they had a legitimte
expectation that there would be a hearing into the Accenture
arrangenents before the Uilities Conm ssion. They base this
on what they say were express prom ses to that effect nmade by
the Premier and by the Mnister of Mnes and Resources. As
well, they say that the Utilities Commi ssion had an
establ i shed procedural practice of consultation, denonstrated
by the fact that it previously conducted a hearing into the

out - sourci ng of support services by B.C. Gas.

[110] In AOd St. Boniface Residents Assn. Inc. v. W nnipeg

(Gty), [1990] 3 SSC R 1170 at page 1204 the Suprene Court of
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Canada di scussed the principle of legitinmte expectations in

t hese terns:

The principle devel oped in these cases is sinply an
extension of the rules of natural justice and
procedural fairness. It affords a party affected by
the decision of a public official an opportunity to
make representations in circunstances in which there
ot herwi se woul d be no such opportunity. The court
supplies the om ssion where, based on the conduct of
the public official, a party has been led to believe
that his or her rights would not be affected w thout
consul tation

[111] The Court nore recently described the doctrine of
| egiti mate expectations in Baker v. Canada (M nister of
Ctizenship and Immgration), [1999] 2 S.C.R 817 at para. 26:

The doctrine, as applied in Canada, is based on the

principle that the “circunstances” affecting

procedural fairness take into account the prom ses

or regul ar practices of adm nistrative deci sion-

makers, and that it wll generally be unfair for

themto act in contravention of representations as

to procedure, or to backtrack on substantive

prom ses w thout according significant procedura

rights.
[112] An expectation may legitimately arise in one of two
ways: by an express prom se nmade by a public authority
responsi bl e for the decision, or by a regular course of
conduct that shows a well-defined practice of consultation:
British Col unbia and Yukon Hotels’ Assn. v. British Colunbia
(Liquor Distribution Branch), [1997] B.C.J. No. 305 (S.C)

(Q) at para. 14; and Sunshine Coast Parents for French v.
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Sunshi ne Coast School District No. 46 (1990), 49 B.C L.R (2d)

252 (S.C.) at 255.

[113] Because the doctrine of legitinmate expectations is
vi ewed as one aspect of procedural fairness, it is generally
said that it does not apply to legislative action: Reference
Re Canada Assistance Plan (B.C. ), [1991] 2 S.C R 525 at para.
60; Sunshine Coast, supra at 255-257; and Aasl and, supra at
para. 52. | note, however, that in Sunshine Coast at page
260, Spencer J. held that legislative action may be subject to
the doctrine of legitimte expectations if the |legislative
body has enacted procedural rules that give rise to such

expect ati ons.

[ 114] | amunable to find that the doctrine of legitimte
expectations assists the petitioners. First, the statutory
framework within which the O C was issued contains no
procedural requirenents which mght lead to an expectation of

consul tati on

[115] Second, the doctrine does not create substantive
rights. Thus, even if it did apply, it would only give rise
to a duty on the part of the Lieutenant Governor in Council to

consult with the petitioners before issuing the OC. It would
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not provide themw th a right to the hearing before the

Uilities Comm ssion which they seek.

[116] Third, I do not interpret any of the politicians’
statenents, which are set out in detail in Ms. New s second
affidavit, as express promses that the Uilities Conmm ssion
woul d undertake a broad public review of the arrangenents nade
with Accenture before an Order in Council designating the
agreenents was nmade. The strongest coment was that of the
M nister of Mnes and Resources on January 22, 2003, when he
stated that once the [Accenture] deal was finalized, it would
be reviewed by the Uilities Conmission. | agree with the
respondents, however, that this could well refer to a review
of costs by the Conm ssion under s. 12(12) of the Hydro Act,

and not to the broad revi ew sought by the petitioners.

[117] Simlarly, I find that the prior practices of the
Uilities Comm ssion, including the fact that it conducted a
hearing into the out-sourcing of the support services of B.C
Gas, cannot be said to have established a “well-defined
practice of consultation” that would attract the doctrine of
| egiti mate expectations, and entitle the petitioners to a
public hearing with respect to the Accenture Agreenents.

Moreover, the decisions of the Uilities Conm ssion on
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Applications No. 1 and 2 suggest that its usual practices did

not lead the petitioners to expect a public hearing before it.

[118] Finally, the doctrine applies to express prom ses
made by the public authority responsible for the decision, in
this case the Lieutenant Governor in Council. | find it
difficult to understand how statenments by ot her governnent
representatives, or the practices of an adm nistrative
tribunal, could bind her to consult before exercising her

statutory powers.

[119] I conclude that the petitioners are not able to rely
on the doctrine of legitimte expectations to denonstrate that
the Li eutenant Governor in Council had a duty to consult with
them or to permt a public hearing to proceed before the

Uilities Comm ssion, prior to issuing the AOC.

| mproper Exercise of Discretion

[ 120] The petitioners say that the Lieutenant Governor in
Counci | unreasonably exercised her discretion in passing the
OC, in that she failed to consider relevant factors, acted in

bad faith, and discrimnated agai nst them

[121] In considering these argunents, it is necessary to
recall that the petition does not allege that the Accenture

Agreements are unrelated to the provision of support services
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as defined by s. 12(10) of the Hydro Act. The attack is

I nstead focused on the Lieutenant Governor in Council’s
deci sion to exercise her discretion at all under s. 12(9),
bef ore Application No. 3 had been fully heard before the

Uilities Conm ssion.

[122] I n determ ni ng whether the Lieutenant Governor in
Counci | properly exercised her discretion in deciding to issue
the OC, the petitioners urge judicial review on a standard of
reasonabl eness, determ ned by the pragmatic and functiona
approach advocated in Dr. Qv. College of Physicians and
Surgeons of British Colunmbia, [2003] 1 S.C.R 226. They say
that this review should be governed by the factors set out in
Baker, supra at paras. 53, 56: the boundaries inposed in the
statute, the principles of the rule of law, the principles of
adm ni strative |law, the fundamental val ues of Canadi an

society, and the principles of the Charter.

[ 123] The difficulty that the petitioners encounter,
however, is that the cases of Dr. Q and Baker, as well as the
nunmer ous other authorities on which they rely, all deal wth
review of admi nistrative acts. | have found that the decision

to issue the OC was a legislative act.
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[ 124] The petitioners concede that they have found no
authority to support the application of the pragmatic and
functi onal approach to judicial review of a |legislative act.
They neverthel ess argue that the authorities on which they
rely provide a conpelling inference that such an approach
shoul d guide the court in all cases of judicial review of

di scretionary decisions, even if they are |l egislative acts.

[ 125] | amunable to agree that the approach set out in
Dr. Qlends itself to judicial review of the decision of the
Li eut enant Governor in Council to perform her del egated

| egi sl ative power under s. 12(9). In ny view, the appropriate
ambit for review of such acts remains that established in
Inuit Tapirisat, supra at pages 758-59. The court retains a
“basic jurisdictional supervisory role” to determ ne whether
the legislative action was perfornmed in accordance with its
statutory mandate. Wile Inuit Tapirisat was decided in the
context of the duty of procedural fairness, its principles
have been held to extend to the review of substantive duties:
Re MacM Il an Bl oedel Ltd. and Appeal Board under the Forest

Act) (1984), 8 DL.R (4th) 33 (B.C.C. A ) at paras. 12-14.

[ 126] The question is thus whether, in deciding to issue
the O C, the Lieutenant Governor in Council exercised her

di scretion within her statutory authority. The only statutory
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restriction on her power to issue an Order in Counci
desi gnating agreenents under s. 12(9) of the Hydro Act is that
the agreenents be related to the provision of support

services, as defined in s. 12(10).

[127] As di scussed previously, the petition does not

all ege that the Accenture Agreenents are unrelated to support
services. The only argunent that the petitioners advanced on
this issue was that, because portions of the Accenture
Agreenents have been redacted, it is not possible to be sure
that they relate to support services. They did not, however,
point to any specific deletions in the agreenents that

denonstrated this uncertainty to nmy satisfaction.

[ 128] I find nothing to support a conclusion that the
Li eut enant Governor in Council acted beyond her statutory

authority in exercising her discretion to issue the AC.

[ 129] The petitioners also argue that the Lieutenant
Governor in Council acted in bad faith in exercising her

di scretion to enact the OC. This allegation is based on the
concurrence of the O C and Application No. 3. The petitioners
say that representatives of B.C. Hydro and the provincia
government made m sl eadi ng statenents, inducing themto

believe that the Utilities Comm ssion would review the out-
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sourcing arrangenents. At the sane tine, those parties were
taking steps to ensure that the EMSAA and the O C were put in
pl ace as quickly as possible, specifically to preclude a
public review by the Commr ssion into the dangers of

privatizing B.C. Hydro’s support services.

[ 130] The petitioners rely on the decisions of Roncarelli
v. Duplessis, [1959] S.C. R 121, and Markhamv. Sandw ch Sout h
(Townshi p) (1998), 160 D.L.R (4th) 497 (Ont. C. A) to support
their position. |In particular, they cite the definition of
good faith in Roncarelli at page 143:

“Good faith” in this context, applicable both to the

respondent and the general manager, neans carrying

out the statute according to its intent and for its

purpose; it means good faith in acting with a

rati onal appreciation of that intent and purpose and

not wth an inproper intent and for an alien

purpose; it does not nean for the purposes of

puni shing a person for exercising an unchal | engeabl e

right; it does not mean arbitrarily and illegally

attenpting to divest a citizen of an incident of his

civil status.
[ 131] | find the present case differs in significant
respects fromboth the Roncarelli and Markham deci si ons. Each
of those dealt wth arbitrary governnent action that extended
wel | beyond the anbit of legitimte statutory authority. In

each, the court found a gross abuse of |egal power for

ul terior notives.
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[ 132] Here, | have found that the Lieutenant Governor in
Council acted within her statutory jurisdiction in deciding to
issue the OC, and that the O C conforned to the intent and
purpose of its legislative framework. In such circunstances,
there is a rebuttable presunption of regularity, that is, that
the authority acted appropriately. Credible evidence is
required to rebut that presunption. Suspicion and conjecture
are not enough: Health Sciences Assn. of B.C. v. B.C (A G)
(1986), 6 B.C.L.R (2d) 17 (S.C ) at 24; and Aasl and, supra at

paras. 17, 23.

[ 133] While | appreciate that the timng of the events in
this case | eads the petitioners to suspect the bona fides of

t he Li eutenant Governor in Council, | amunable to find bad
faith in the coincidence of time alone. Nor am| able to
construe the statenents nmade by ot her governnent
representatives, or representatives of B.C. Hydro, as evidence

of bad faith on her part.

[ 134] The Supreme Court of Canada in Thorne s Hardware
Ltd. v. Canada, [1983] 1 S.C.R 106 clearly stated that it is
not for the Court to exam ne the notives of governnment when
performng | egislative actions that fall within its statutory
mandate. Dickson J., as he then was, stated at pages 112 to

113:
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Counsel for the appellants was critical of the
failure of the Federal Court of Appeal to exam ne
and wei gh the evidence for the purpose of

det ermi ni ng whet her the Governor in Council had been
notivated by inproper notives in passing the

I mpugned Order in Council. W were invited to
undertake such an exami nation but | think that with
all due respect, we nust decline. It is neither our
duty nor our right to investigate the notives which
i mpel l ed the federal Cabinet to pass the Order in
Counci | . ..

| agree with the Federal Court of Appeal that the
governnent's reasons for expandi ng the harbour are
in the end unknown. Governnents do not publish
reasons for their decisions; governnments may be
noved by any nunber of political, econom c, socia
or partisan considerations.

[ 135] I conclude that the petitioners have failed to
establish that the Li eutenant Governor in Council acted in bad

faith in issuing the OC.

[ 136] Wth respect to adm nistrative |law discrimnation,
the petitioners argue that the O C had an unequal effect on
them They al one were deprived of a hearing before the

Uilities Conm ssion.

[ 137] | believe this argunent is answered by ny earlier
finding that the O C was of general application. Wile it is
true that the petitioners’ Application No. 3 was the only
matter actually pending before the Uilities Comm ssion when

the O C was passed, the O C neverthel ess applied equally to
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all who mght seek a hearing before the Comm ssion with

respect to the Accenture Agreenents.

[ 138] Moreover, the fact that a |egislative act affects
sonme individuals nore than others is not by itself enough to
lead to a finding of admi nistrative |law discrimnation: Wlls,

supra at para. 61

[ 139] I find that the petitioners have failed to establish
that the Lieutenant Governor in Council exercised her

di scretion inproperly or unreasonably in deciding to issue the

acC
[ 140] | conclude that the petitioners’ attack on the AOC
must fail. Their application for a declaration that the OC

is invalid is accordingly dismssed.

C. Disclosure of Docunents

[ 141] It remains to consider the petitioners’ application
for disclosure of docunents. The right to production of
docunments in a matter proceeding by petition is extrenely
limted. While the court nmay make such an order pursuant to
its inherent jurisdiction, that power is to be narrowy
applied, and will only be exercised where the petitioner
establishes a satisfactory evidentiary basis for the order.

That is particularly so where the issue is the validity of an
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Order in Council to which the presunption of regularity
appl i es: Nechako Environnmental Coalition v. British Col unbia
(M nister of Environnment, Lands and Parks) (1997), CE L.R

(N.S.) 79 (B.C.S.C.).

[ 142] The petitioners seek production of “all relevant
docunments” pertaining to the Accenture Agreenents. They do
not particularize these docunents, other than to say that they
i ncl ude unredacted copies of those agreenents. They say the

| atter are relevant to the determ nation of whether the
arrangenents with Accenture are a “nerger, consolidation, or
amal gamati on” under s. 53 of the UCA, and whether the
Accenture Agreenents are truly agreenents relating to support

services as defined in s. 12(9) of the Hydro Act.

[ 143] In nmy view, the characterization of the agreenents
in the context of s. 53 of the UCAis not relevant to the

i ssues raised by this petition. The Uilities Conm ssion has
dealt with that question in deciding the petitioners’
Application No. 3, and in doing so declined their request for
production of full copies of the Accenture Agreenents. The
correctness of those rulings will be dealt with by the Court

of Appeal under s. 101 of the UCA
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[ 144] The question of whether the Accenture Agreenents are
agreenents related to the provision of support services under
s. 12(9) is not raised by the petition. Production of

docurments for this purpose is thus not required.

[ 145] Even if these docunents were relevant, in ny viewit
woul d not be productive to order their disclosure at this
stage, when the issues raised in the petition have been heard.
If they were essential to those issues, an application for
their production should have been brought before the hearing,
as was done in Nechako Environnental Coalition v. British

Col umbia (M nister of Environnent, Lands and Parks), supra.

[ 146] The petitioners’ application for disclosure of

docunents i s di sm ssed.

CONCLUSI ON

[147] The relief sought by the petitioners is denied. The
clains in the petition that relate to the Transm ssion
Corporation Act, S.B.C. 2003, c. 44, and the related Oder in
Counci | issued on Novenmber 22, 2003, w |l remai n outstandi ng.
The parties may nmake arrangenents to speak to costs if

necessary.

“K. Neilson, J.”
The Honour abl e Madam Justice K. Neil son
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