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REPLY SUBMISSIONS OF TERASEN GAS INC. 

February 5, 2010 

 

I. Introduction 

1. Two intervenors, the Commercial Energy Consumers Association of British 

Columbia (“CEC”) and the British Columbia Old Age Pensioners’ Organization et al. 

(“BCOAPO”), submitted arguments with respect to TGI’s Application for a CPCN for the 

acquisition of the former Weyerhaeuser Northwest Hardwoods Mill site (the "Property”) adjacent 

to the Tilbury Liquefied Natural Gas (“LNG”) Facility. The two intervenor submissions are similar 

in that they do not dispute the rationale for purchasing the Property or oppose the purchase of 

the Property per se, but are principally concerned with the cost-mitigation efforts to be pursued 

by TGI.1

2. These reply submissions will first respond to the submissions of CEC and then to 

the submissions of BCOAPO. 

 

II. Reply to CEC  

3. The CEC supports the granting of a CPCN for the purchase of the Property.2 

CEC also acknowledges that a restrictive covenant, zoning restrictions, and negotiations with 

neighbours “may not provide the same level of certainty over a long term that fee simple 

ownership of property would provide.”3 However, CEC’s position is that, nonetheless, “these 

options may well provide sufficient certainty to be prudent risk management.”4

4. TGI submits that the CPCN should be approved without the conditions that CEC 

suggests. Cost mitigation is best addressed by TGI’s proposals to generate revenue through 

 CEC thus 

proposes a condition on the CPCN that would require TGI to pursue these mechanisms and 

ultimately sell the Property.  

                                                 
1  The CEC supports the purchase of the Property (CEC Final Submissions page 2). BCOAPO says (at paragraph 5 

of its Submissions) that it has “some difficulty” agreeing that the proposed land acquisition is the most cost-
effective manner in which CSA Z276 compliance can be assured; however, its submissions relate to ratepayer risk 
mitigation rather than opposing the purchase of the Property.  

2  CEC Final Submissions, page 2. 
3  Ibid, page 7.  
4  Ibid.  
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opportunities such as third party storage and by pursuing subdivision and sale of the portion of 

the Property south of Tilbury Road.  A restrictive covenant, zoning and negotiating with 

neighbours do not provide TGI with the required certainty with respect to controlling 

development on the Property. Reliance on these measures risks the need to make significant 

capital investments in the Tilbury LNG Facility to maintain compliance with CSA Z276.5

A. Restrictive Covenant 

 Each of 

these alternatives – or suggested mitigation measures cited by CEC – will be addressed below. 

CEC’s estimate of the level of mitigation achievable will also be addressed.  

5. In its Final Submissions, TGI enumerated a number of reasons why a restrictive 

covenant was not a cost-effective alternative and did not provide TGI with the certainty it 

required with respect to controlling density and development on the Property.6

(a) A restrictive covenant would diminish the value of the Property for resale. 

 These reasons, 

in brief, are as follows:  

(b) A restrictive covenant would not provide certainty for controlling the use of the 

Property.  

(c) A restrictive covenant would not give flexibility to TGI for future expansion of the 

LNG Facility. 

(d) TGI would have to monitor use of the Property and may require injunctive relief 

from the courts to enforce the restrictive covenant, which the courts may refuse 

to give. 

(e) Restrictive covenants are subject to challenge by property owners as being void. 

6. In its submissions, CEC recognizes the last three of the issues listed above and 

states: “CEC acknowledges that these sorts of issue may occur with this alternative but the CEC 

does not believe that these issues are of sufficient import to cause the option to be an imprudent 

method of managing the risk.”7

                                                 
5  A preliminary cost estimate of a full containment tank is $90 million. Exhibit B-1, page 20. 

  

6  TGI Final Submissions, paragraph 32. 
7  CEC Final Submission, page 5. 
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7. CEC offers no support for its view that the issues TGI has identified are not of 

“sufficient import.” Moreover, the issues identified by TGI, and which the CEC acknowledges 

may occur, include the possibility that the covenant could be successfully challenged in court or 

not provide the flexibility to adapt to future changes in safety requirements. These issues go to 

the very heart of the need to control density and development on the Property. TGI submits that 

the issues it has identified pose significant uncertainties such that the restrictive covenant option 

is not a prudent method of managing risk. TGI continues to rely on its Final Submissions in this 

regard. 

8. TGI therefore submits that the CPCN should not contain a condition that TGI 

register a restrictive covenant and sell the Property to a third party.  

B. Zoning 

9. TGI’s Final Submission explained why relying on zoning restrictions provides 

insufficient certainty with respect to controlling density and development on the Property and 

why it is not a feasible alternative.8  CEC asserts without citing any evidence “that such by-laws 

could be feasible and would demonstrate a prudent approach to managing the risk of new 

development.”9

10. TGI submits that in fact the evidence demonstrates that zoning will not provide 

TGI with long term certainty with respect to density and development on the Property.

  

10

11. TGI submits that the CPCN should not contain a condition that TGI seek to 

establish more restrictive zoning on the Property instead of retaining the Property. 

 

C. Negotiating with Neighbours 

12. TGI’s Final Submissions explained why negotiating with neighbours is not a 

feasible alternative and does not provide the certainty required to control development on the 

Property.11 In response, CEC states:12

                                                 
8  TGI Final Submissions, paragraphs 23 to 25. 

  

9  CEC Final Submission, page 6. 
10  Exhibit B-2, CEC IR 1.5.1. TGI Final Submissions, paragraphs 27 to 30. 
11  TGI Final Submissions, paragraphs 23 to 26. 
12 CEC Final Submissions, page 6. 
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The CEC does not agree with TGI’s conclusion that negotiation with neighbours 
would not provide the certainty required. The CEC submits that the arrangements 
TGI has made with one of its neighbours have worked to manage risk and are 
going to continue to work to manage the risk. The CEC submits that it was 
prudent for TGI to put such arrangements in place and that they provide sufficient 
certainty with regard to the risk. 

13. The only support CEC offers for its view is that TGI has been successful in the 

past in negotiating with one of its neighbours. As TGI stated in its Final Submissions,13 TGI’s 

success to date is largely due to the fact that the operations of its neighbours has remained 

unchanged and restrictions sought by TGI have been consistent with the existing use of the 

Property. TGI’s success to date is to have convinced Canadian Pacific to change its planned 

location for an administrative building. Canadian Pacific had to be compensated for the 

inconvenience. TGI initially tried to purchase the land east of the Tilbury LNG Facility before it 

was sold to Canadian Pacific, but was unable to do so.14

14. TGI has yet to face an owner who has purchased a neighbouring property with 

the intention of developing and using the entire property in a manner inherently inconsistent with 

operating the Tilbury LNG Facility in compliance with CSA Z276. TGI does not believe the 

approach of negotiating with neighbours would work in this case. Further, TGI would be in the 

unfavourable position of having to enter into discussions with the owner in circumstances where 

the owner knows TGI is facing a potential capital expense of more than $90 million if the 

owner’s agreement cannot be secured. Any concession will thus reflect the owner’s lost 

opportunity to develop and TGI’s significant savings on its investment.  

 Negotiation was therefore the only 

option that the Company had at that time.  

15. The CEC suggests that TGI has “arrangements in place” with its neighbours that 

“provide sufficient certainty with regard to the risk”. 15

                                                 
13  Paragraph 24. 

 There is no evidence in this proceeding to 

that effect. TGI can confirm that it has no arrangements in place with its neighbours, including 

the Canadian Pacific land to the east now owned by Seaspan, that would restrict its neighbours' 

ability to develop their land.  

14  Exhibit B-1, page 17. 
15 CEC Final Submissions, page 6. 
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16. Based on the above and its Final Submissions on this issue, TGI submits that the 

CPCN should not include a condition that TGI pursue negotiations with neighbours instead of 

retaining the Property. 

D. Cost Mitigation 

17. CEC submits on page 2 of its Final Submission that the Commission should 

make it clear that TGI’s recovery of costs is conditional upon, among other things, TGI prudently 

carrying out mitigation of costs through development of revenues from the Property. TGI 

submits that it would be unnecessary for there to be any condition on a CPCN for the purchase 

of the Property. The amount of cost mitigation and the assessment of TGI’s steps to mitigate 

would be considered in the ordinary course of the rate setting process. At this time, TGI has 

only done a preliminary investigation of cost mitigation and cannot forecast what success it will 

have.16

18. With respect to TGI’s estimated quantum of cost mitigation, CEC states that TGI 

has identified at best $0.3 million per year in offsetting revenue and that CEC estimates that the 

sale of the portion TGI proposes to sell may offset another $0.3 million per year. This estimate 

of cost mitigation is incorrect. On page 31 of its Application, TGI describes the two cost 

mitigation opportunities of subdividing the portion of the Property south of Tilbury Road and 

earning revenue from low impact activities on the Property. TGI states that: “Preliminary 

evaluation of these opportunities indicates that it could reduce the cost of service by $200,000 

to $300,000 per annum”. TGI can confirm that this estimate was for the total of both cost 

mitigation opportunities. (In paragraph 42 of TGI’s Final Submissions, the $200,000 to $300,000 

was incorrectly attributed to the rental income alone.)  

 There is insufficient evidence at this time to set expectations on TGI’s level of success 

in achieving such cost mitigation. 

19. More detailed information on TGI’s estimate of its cost-mitigation proposals is 

provided in the updated confidential Appendix 9 to the Application,17

                                                 
16  Exhibit B-2, BCUC IR 1.8.2 and 1.10.1 

 where TGI provides details 

of its estimate for both rental income and the sale of the portion of the Property south of Tilbury 

Road. The Financial Summary Table on page 3 of the updated confidential Appendix 9 provides 

details on the estimated revenue requirement and rate impact in each case. These estimates 

are based on the market assessment from CBRE regarding the potential for renting the Property 

17  Exhibit B-4-1, Attachment to BCUC Confidential IR 2.5.1, Updated Confidential Appendix 9. 
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for third party storage in confidential Appendix 10 and the broker opinion of value for the portion 

of the Property south of Tilbury Road on page 11 of confidential Appendix 8.18

E. Conclusion Regarding CEC Submissions 

  

20. TGI submits that the evidence in this proceeding shows that retaining the 

Property is the most cost effective solution, when one considers the significant cost of a 

potential upgrade. The options of TGI selling the Property with a restrictive covenant or relying 

on zoning restrictions, or negotiations with neighbours, are not prudent means of managing the 

risk of development on the Property. TGI therefore submits that the CPCN should not contain 

the conditions requested by CEC. 

III. Reply to BCOAPO 

21. BCOAPO “acknowledges the prudency of adhering to safety standards, and the 

important role that the Tilbury LNG facility plays in TGI’s operations to reduce peak supply costs 

among other things.”19 BCOAPO does not appear to contest TGI’s evidence that the acquisition 

of the Property will ensure that compliance of the Tilbury LNG Facility is not jeopardized by 

development on the Property. Although BCOAPO is unsure that the purchase of the Property is 

the most cost-effective manner in which compliance with CSA Z276 can be assured,20

A. TGI’s Incentive to Pursue Cost-Mitigation 

 the 

reasons underlying BCOAPO’s uncertainty are based on conjecture and misunderstanding of 

the evidence. Each of BCOAPO’s arguments is addressed, in turn, below.   

22. In paragraphs 7 to 10 of its Submissions, BCOAPO makes an argument based 

on the proposition that TGI is acquiring “surplus land” and has an incentive “not to pursue or 

maximize mitigation.”21

                                                 
18  Exhibit B-1-1. 

 In fact, the evidence in this proceeding demonstrates that the entire 

Property had to be acquired to address the potential for development. Moreover, TGI’s interest 

in pursuing cost mitigation is aligned with ratepayers.  

19  Submissions of BCOAPO, paragraph 4. 
20  Ibid, paragraph 5. 
21  Paragraph 9. 
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(a) Necessary to Purchase Whole Property 

23. BCOAPO’s assertion that “TGI is acquiring surplus land in order to be in 

compliance with CSA Z276”22 ignores the commercial reality that Weyerhaeuser Company Ltd. 

("Weyerhaeuser" or the "Vendor") was only willing to sell the whole Property.23 As only the 

entire parcel was for sale, the acquisition of the entire Property was required to control density 

and development in order to facilitate compliance with CSA Z276. Once purchased, the 

Property would be incorporated into the operation of the Tilbury LNG Facility and be used to 

provide service to TGI’s customers.24

(b) Interests Aligned 

 TGI has recognized that that the portion of the Property 

south of Tilbury Road is not required for ongoing compliance with CSA Z276 and does not 

provide any other benefits to justify retaining it, in particular as it is physically separated from the 

rest of the Property and TGI’s existing Tilbury lands by a major roadway. Accordingly, TGI has 

proposed appropriate means of addressing this.  

24. TGI is motivated to pursue cost mitigation in the form of subdivision and sale and 

revenue generation as it is interested in providing service to customers in a cost-effective 

manner. TGI’s interests are aligned with customers in this regard. This alignment of interests 

has been recognized by the courts. For instance, in the Alberta Court of Appeal decision of 

ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), 2005 ABCA 122, the Court 

states at page 14, paragraph 72: 

However, in the context of rate setting, the starting point for scrutinizing 
management decisions is the presumption that it is in the utility's interest to make 
prudent decisions which also reflect the interests of its customers, by avoiding 
needless expenditures.25

25. TGI’s interest in avoiding needless expenditures is reflected in the fact that TGI 

proactively came forward with its proposals for cost mitigation for the benefit of ratepayers. It 

would also be contrary to TGI’s interests with respect to its ongoing relationship with the 

Commission and intervenors not to follow through on its proposals to mitigate costs.  

 

                                                 
22  Submissions of BCOAPO, paragraph 7. 
23  Exhibit B-2, BCUC IR 1.9.4. 
24  Ibid. 
25  This presumption is reflected in the Supreme Court of Canada’s Decision in ATCO Gas & Pipelines v. Energy & 

Utilities Board, 2006 SCC 4, at paragraph 84, where Bastarache J. writing for the majority states: “Moreover, in the 
absence of any factual basis to support it, I am also concerned with the presumption of bad faith on the part of 
ATCO that appears to underlie the Board's determination to protect the public from some possible future menace.” 
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26. TGI proposed, on its own initiative, to subdivide the portion of the Property south 

of Tilbury Road not required to achieve the objectives of risk mitigation.26 As stated in the 

Application: “TGI is proposing that any net proceeds from the sale of this parcel of land would 

be used to reduce rate base and therefore to reduce the overall rate impact of the Property 

acquisition.”27 TGI provided in its Application a preliminary analysis of the costs and benefits of 

doing so.28 TGI has been consistent that its preference is to subdivide this portion of the 

Property should that prove to be cost effective.29

27. TGI also proposed to pursue revenue generating opportunities such as third-

party container storage in its Application and provided evidence on the potential revenue to be 

gained from such activities.

  

30 This revenue would be used to reduce the cost of service for 

ratepayers. TGI has in other circumstances taken opportunities to mitigate costs in this 

fashion.31

28. TGI has also been clear that it has only done a preliminary analysis and would 

still need to do further investigation once the Property purchase is completed to be able to 

forecast how much savings it will be able to achieve.

 This cost-mitigation revenue would be transparent in future revenue requirement 

proceedings.  

32 It is for this reason that TGI would not 

commit to a binding obligation to offset ratepayers cost of service by a fixed amount.33 

Furthermore, the idea of a binding agreement to offset cost of service would have the same 

effect as approving only a portion of the purchase price as BCOAPO has suggested. TGI 

believes this violates the regulatory compact as addressed in paragraphs 40 to 43 below. 

BCOAPO appears to have interpreted TGI’s refusal to enter into a binding agreement to 

suggest that TGI is somehow not motivated to carry out the subdivision.34

                                                 
26  Exhibit B-1, page 31.  

 There is no evidence 

to substantiate that interpretation.  

27  Ibid. 
28  Exhibit B-1, page 30; Exhibit B1-1, Confidential Appendices 8 and 9. 
29  E.g., Exhibit B-4, BCUC IR 2.14.5. 
30  Exhibit B-1, pages 30-32; Exhibit B1-1, Confidential Appendices 9 and 10. 
31  Exhibit B-2, BCUC IR 1.9.2. 
32 Exhibit B-1, pages 30-31; Exhibit B-2, BCUC IR 1.7.2 and BCUC IR 1.10.1; Exhibit B-4, BCUC IR 2.14.5. TGI has 

committed to reporting back to the Commission on the status of the subdivision and sale of the portion of the 
Property south of Tilbury Road. 

33  Exhibit B-2, BCUC IR 1.8.1. 
34  Submissions of BCOAPO, paragraph 8. 
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29. BCOAPO’s suggestion that TGI “does not believe that mitigation affects 

ratepayer interest”35 has no merit.  Although TGI believes that the acquisition of the Property is 

in the interest of customers, regardless of the success of cost mitigation efforts,36 TGI has 

proposed cost mitigation measures for the benefit of ratepayers.37 BCOAPO itself states that it 

“appreciates the representations that TGI has made about mitigating the cost of the project….”38

30. The evidence in the proceeding shows that TGI will diligently pursue cost 

mitigation activities as it has proposed.  

  

B. Subdivision and Sale of Property North of Tilbury Road and Outside 
Heat Flux Zone 

31. In paragraph 11 of their submissions, BCOAPO suggests that cost mitigation 

efforts should include consideration of the subdivision and sale of the part of the Property north 

of Tilbury Road but outside the current heat flux zone. The basis of this suggestion appears to 

be their view that “any expansion of a buffer zone may not apply to the Tilbury facility as 

currently configured.”39

32. The principle reason to retain all of the Property north of Tilbury Road is that 

there indeed may be an expansion of a “buffer zone” that applies to the Tilbury LNG Facility. 

Although the Tilbury LNG Facility is “grandfathered” from many of the prescriptive requirements 

of CSA Z276 through clause 4.2.2,

 BCOAPO’s view is incorrect. As set out in TGI’s Final Submissions, 

there are several important reasons, including possible expansion of the buffer zone, why 

retention of the portion of the Property north of Tilbury Road as a contiguous parcel is 

necessary and prudent.  

40 the heat flux zones required by CSA Z276 are still relevant 

to the risk assessments required to demonstrate that the Tilbury LNG Facility “does not 

constitute a significant risk to life or adjoining property” as required by clause 4.2.2. As identified 

by the risk assessments, the most likely cause of failure for the Tilbury LNG Facility is a seismic 

event.41

                                                 
35  Ibid, paragraph 9. 

 The most significant consequences relate to vapour dispersion and radiant heat 

36  Submissions of BCOAPO, paragraph 8; Exhibit B-1, BCUC IR 1.8.2. 
37  Exhibit B-1, pages 30-32. 
38  Submissions of BCOAPO, paragraph 17. 
39  Ibid, paragraph 11. 
40  Exhibit B-1, page 12 to 13. 
41  Exhibit B-1, page 13; Exhibit B1-1, Confidential Appendix 6, page 7-2. 
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resulting from the ignition of an LNG spill.42 When considering consequences related to radiant 

heat, the prescriptive requirements of CSA Z276 are taken into account.43 Appendix G of the 

1999 Risk Assessment, for instance, describes the approach used for thermal radiation 

modelling and indicates that the CSA Z276 standard is relevant.44 While the Tilbury LNG Facility 

might not have to demonstrate compliance with all of the prescriptive heat flux zones in CSA 

Z276, it still has to be demonstrated that the heat flux within these zones does not constitute a 

“significant risk to life or adjoining property.” 45

33. Further, the conditions relating to risk assessments could change, which could 

lead to a need to consider the risk to life or property within a wider area than the current heat 

flux zone. The conditions relating to a risk assessment that could change include seismic 

ground motion levels, thermal radiation modeling techniques, as well as changes to CSA Z276 

and the public’s perception of acceptable risk levels.

 

46

34. TGI has provided other important reasons as to why the portion of the Property 

north of Tilbury Road and outside the current heat flux zones should be retained, including use 

of the property for emergency response and to meet expectations and requirements relating to 

public safety and security.

 These conditions (including changes to 

CSA Z276) relate to a risk assessment to demonstrate the Tilbury LNG Facility’s continued 

compliance with Clause 4.2 of CSA Z276. These conditions could change such that 

development outside the current heat flux zones required by CSA Z276 could impact the Tilbury 

LNG’s Facility’s compliance with CSA Z276. All of the Property north of Tilbury Road should 

therefore be retained to guard against this possibility.  

47

35. A secondary benefit of the purchase of the Property is the potential for using it to 

site future LNG facilities or buffer storage for LNG as a transportation fuel.

  

48

                                                 
42  Ibid. 

 It should be noted 

43  Exhibit B-1-1, Confidential Appendix 6 (see, e.g., pages 6-2 and G-1).  
44  Exhibit B-1-1, Confidential Appendix 6. The heat flux zones referenced by BCOAPO were provided in response to 

BCUC IR 1.1.4 (Exhibit B-2-2) and, as indicated in that response, the heat flux zones were based on the analysis 
done in the 1999 Risk Assessment. See Exhibit B1-1, Confidential Appendix 6, Figure G-5. 

45  Exhibit B-1-1, Confidential Appendix 6, page 6-2. 
46  Exhibit B-6, BCUC Confidential IR 2.6.1. 
47  TGI Final Submissions, paragraphs 46 and 47. 
48  Exhibit B-1, pages 22-24. 
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that the value of the Property for these potential uses is greatly diminished if the portion of the 

Property north of Tilbury Road and outside the current heat flux zones is subdivided and sold.49

36. On a general level, TGI submits that given the value and nature of the Tilbury 

LNG Facility, as well as the significant cost to customers to upgrade it to maintain CSA Z276 

compliance, a ‘bare minimum’ approach to risk-mitigation is not appropriate. The fact that the 

Property north of Tilbury Road is larger than the absolute minimum amount of land to ensure 

compliance at this moment in time is a benefit to customers. It will provide TGI with flexibility in 

managing risk and compliance with safety and security standards now and in the future.   

 

C. Risk of Decommissioning the LNG Facility 

37. In paragraphs 12 to 14 of its submissions, BCOAPO raises the scenario that TGI 

will, for some reason, cease operating the Tilbury LNG Facility, sell the Property for the net 

proceeds and then have ratepayers fund a new replacement facility. BCOAPO thus suggests 

that ratepayers bear all the risk for the purchase of the Property, whereas the shareholder bears 

none.50

38. First, the scenario identified by BCOAPO is unlikely to materialize. The 

unequivocal evidence in this proceeding is that TGI plans to use the Tilbury LNG Facility for the 

long term. The evidence is summarized as follows:  

 There are two key reasons why the Commission should give no weight to these 

concerns. 

(a) In TGI’s response to BCUC IR 1.5.1,51

(b) In TGI’s response to BCUC IR 1.5.5,

 TGI discussed its long-term storage 

capacity and expansion plans within the next 10, 20 and 30 years. As stated in 

that response, “TGI considers both Tilbury and Mt. Hayes as long term peaking 

storage resources in its portfolio.”   

52

                                                 
49  Exhibit B-2, BCUC 1.5.4 

 TGI commented further on the potential 

for additional peaking supply to be sourced from the Pacific North West (“PNW”) 

and how this might impact the need for the Tilbury LNG Facility. As stated in that 

response and discussed in the response to BCUC IR 1.5.1, the potential for 

50  Submissions of BCOAPO, page 14. 
51  Exhibit B-2. 
52  Ibid. 
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additional cost-effective peaking supply and redelivery to Terasen’s market from 

the PNW is limited and, in any case, would not provide the same level of benefits 

as the Tilbury LNG Facility. It is unlikely that the development of additional 

peaking supply sourced from the PNW will replace the need for the Tilbury LNG 

Facility.  

(c) In response to CEC IRs 1.4.1 and 1.4.2,53

(d) Throughout all of the above-mentioned responses, TGI emphasized the value of 

the Tilbury LNG Facility. TGI is important as a peaking service in the TGI gas 

supply portfolio, an on-system capacity resource for the Coastal Transmission 

System and a facility that provides a range of benefits that contribute to security 

of supply, reliability and operational flexibility.

 TGI indicated that while the remaining 

composite life of the Tilbury LNG Facility is in the order of 20 years, TGI is 

maintaining the facility such that its expected life is indefinite. As stated in the 

response to CEC IR 1.4.2: “TGI intends to maintain the Tilbury LNG Facility in a 

manner which maximizes its life and value to TGI’s customers.” 

54

39. The “commitment” to use the Tilbury LNG Facility in the long term that BCOAPO 

appears to desire from TGI is both unrealistic and contrary to the interest of ratepayers. What is 

in the interest of ratepayers is for TGI to pursue cost-effective storage capacity and expansion 

plans. The clear evidence now is that this includes the Tilbury LNG Facility for the long-term. If 

events in the future unfold in dramatically unforeseeable ways, it may be in the best interest of 

ratepayers to stop using the Tilbury LNG Facility. Having said that, TGI stresses that indeed it 

plans on using the Tilbury LNG Facility in the long-term and the evidence in this proceeding 

supports that this provides the best value to ratepayers.  

 

40. Second, TGI submits that the purchase of the Property poses no real risk to 

ratepayers. In fact, the Property acquisition mitigates the risk exposure to ratepayers. The 

evidence in this respect is as follows:  

(a) The price to purchase the Property is fixed and is known with certainty.   

                                                 
53  Ibid. 
54  TGI Final Submissions, paragraph 6. 
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(b) The full cost of the Property purchase is justified (with or without mitigation 

initiatives) by the fact that it will eliminate the risk of the Tilbury LNG Facility 

potentially being out of compliance with CSA Z276 due to development on the 

Property by a third party, which would potentially trigger a capital cost of over $90 

million to upgrade the LNG facility. 

(c) TGI plans to use the Tilbury LNG Facility in the long term. Further, if for some 

reason the Tilbury LNG Facility were no longer considered fit for continued 

service, TGI would likely seek to replace it with expanded LNG storage, 

liquefaction and sendout capabilities on the same site.55

(d) Any disposition of the LNG facility and the Property would require Commission 

approval, which would protect ratepayer interests.  

 Therefore, there is no 

reason at this time to think that there will be decommissioning of the Tilbury LNG 

Facility and a sale of the Property anytime within the planning horizon of the 

Company. 

41. Third, BCOAPO’s contention that the shareholder is in a “win-win” situation 

disregards the fact that the shareholder earns an approved rate of return on the equity portion of 

the additional ratebase to compensate the shareholder for having its capital tied up for as long 

as the Property remains part of rate base. Customers are the beneficiaries of this investment. If 

the Property were to be sold at some future date, customers benefit by having the cost of the 

Property removed from rate base. Thus, there is a balance of risk and benefit in this case as 

between customer and shareholder. This reflects the nature of the regulatory compact and the 

law as determined by the Supreme Court of Canada in ATCO Gas & Pipelines v. Energy & 

Utilities Board, 2006 SCC 4.56

D. The Shareholder Purchase Option 

  

42. In paragraph 15, BCOAPO suggests an option whereby TGI’s shareholder would 

purchase the Property, while at the same time BCOAPO acknowledges that the Commission is 

not able to order TGI’s shareholder to purchase the Property. The purchase of the Property is 

                                                 
55  TGI Final Submissions, paragraph 15; Exhibit B-2, CEC IR 1.4.2. 
56  See, e.g., paragraph 67. 
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for public utility purposes (used and useful) and is properly recovered in rates under the 

regulatory compact.57

E. Approval of Portion of the Purchase Price 

 TGI’s shareholder would accordingly not agree to any such proposal.  

43. In paragraph 16, BCOAPO suggests that the Commission should consider only 

approving a portion of the purchase price.58

44. The option of approving only a portion of the purchase price is merely a 

derivative of the option of having the shareholder purchase the Property. As has been noted 

before, the Vendor was not willing to consider subdividing and selling only a portion of the 

Property. Therefore, the only option is to purchase the whole Property. If the Commission were 

to approve the Property purchase with the condition that only a portion of the costs be 

recovered in rates, this would mean that TGI’s shareholder would have to pay those costs, 

which are legitimate costs of providing utility service. This would effectively require the 

shareholder to subsidize the purchase of the Property thereby reducing its return on its 

investment in the utility. TGI would not purchase the Property under those conditions as it is 

fundamentally unfair to the shareholder.  

 TGI submits that this option is not within the 

jurisdiction of the Commission and should not be considered.  

45. While the Commission has broad jurisdiction to impose conditions on a CPCN, 

the Supreme Court of Canada's decision in ATCO59 made it clear that seemingly broad powers 

to impose conditions cannot be interpreted so as to (1) deprive the shareholder of its legislated 

right to an opportunity to earn a fair return or (2) require the shareholder to pay for what are 

properly considered to be costs of providing service to customers. TGI submits that a condition 

on a CPCN effectively requiring the shareholder to subsidize the purchase of the Property would 

be contrary to the regulatory compact as explained by the Courts and is therefore beyond the 

jurisdiction of the Commission.60

                                                 
57  ATCO Gas & Pipelines v. Energy & Utilities Board, 2006 SCC 4. 

 

58  It appears from paragraph 6 of its submissions that BCOAPO believes that it can determine the portion of the total 
sale price that the portion of the Property north of Tilbury Road and outside the heat flux zone represents. There 
is, however, no evidence about the potential value from a sale of this portion of the Property north of Tilbury Road. 
One would also have to deduct the transaction costs, including costs for subdivision, to estimate the potential 
value of such a sale. 

59  ATCO Gas & Pipelines v. Energy & Utilities Board, 2006 SCC 4, at paragraphs 74-80. 
60  ATCO Gas & Pipelines v. Energy & Utilities Board, 2006 SCC 4. 
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F. Conclusion Regarding BCOAPO Submissions 

46. TGI has demonstrated its commitment to pursue options to mitigate cost of 

service once the Property is acquired. Further, the evidence in this proceeding establishes that 

TGI plans to use the Tilbury LNG Facility for the long term. Therefore, TGI submits that there is 

no basis in the evidence for the concerns expressed by BCOAPO in its submissions and the 

CPCN should be approved as requested in the Application.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

[Original signed by] 

_______________________ 
Matthew T. Ghikas 

 

[Original signed by] 

_______________________ 
Christopher Bystrom 

Counsel for Terasen Gas Inc. 
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