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6th Floor, 900 Howe Street 
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Attention:  Mr. R.J. Pellatt, Commission Secretary 
 
Dear Sir: 
 
Re: Terasen Gas Inc. ("Terasen Gas") 

Application for the Sale of Land at 3700 2nd Avenue, Burnaby, BC (“Lochburn”) 
(the “Application”) 
 
Response to the British Columbia Utilities Commission (“BCUC” or the 
“Commission”) Information Request (“IR”) No. 1 
 

 
On July 27, 2007, Terasen Gas filed the Application as referenced above.  On August 17, 
2007, the Commission responded with a letter enclosing BCUC IR No. 1. 

In accordance with the Regulatory Timetable set out in Order No. G-86-07, Terasen Gas 
respectfully submits the attached response to BCUC IR No. 1. 

If there are any questions regarding the attached, please contact Mr. Tom Loski, Director, 
Regulatory Affairs at (604) 592-7464.  
 
Yours very truly, 
 
TERASEN GAS INC. 
 
 
Original signed  
 

 Scott A. Thomson 
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1.0 Reference: Application, pp. 1 to 4 

Documents Referenced and Other Supporting Documents 

1.1 As referred to on page 2, please provide a copy of the Request for Proposal, the 
term sheet issued to the market, price of each bid, and the signed Purchase and 
Sale Agreement with a purchase price of $14,850,000. 

Response: 

Please refer to Attachment 1.1 for the Request for Proposal. 

A confidential response submitted separately includes the Purchase Sale Agreement 
and bid details.  The Company requests confidentiality of this information in order to 
preserve the details of the agreement and not prejudice future bids should that become 
necessary. 
 
 

1.2 As referred to on page 2, please file the Order in Council No. 1830/1988 (“OIC 
1830”) titled B.C. Gas Inc. Order.  

Response: 

Please refer to Attachment 1.2. 

 

 

1.3 Also, please file OIC 1814/88, OIC 1823/88, and OIC 1824/88 which are other 
relevant documents. 

Response: 

Please refer to Attachment 1.3. 

 

 

1.4 As referred to on page 2, please file the “asset transfer agreement” and “share 
purchase agreement”. 

Response: 

Please refer to Attachment 1.4.    it should be noted that the schedule attached to Order 
in Council No. 1817 has been redacted to protect the privacy of names and social 
insurance numbers of transferred employees listed in the schedule.  
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1.5 As referred to on page 4, please file the August 1998 Coastal Facilities Project 
CPCN Application. 

Response: 

Please refer to Attachment 1.5. 

 

 

1.6 As referred to on page 9, please file the Supreme Court of Canada ATCO 
Decision. 

Response: 

Please refer to Attachment 1.6. 

 

 

1.7 Please file the BC Gas July 9, 2002 Project Completion Report for the Coastal 
Facilities Project Commission Order No. C-14-98. 

Response: 

Please refer to Attachment 1.7. 

 

 

1.8 Please file the “History of BC Gas Inc.” and “History of Inland Division (formerly 
Inland Natural Gas Co. Ltd.)” pages as filed in Tab 4 of the 1992 Revenue 
Requirements Application for BC Gas Inc. 

Response: 

Please refer to Attachment 1.8. 
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2.0 Reference: Application, p. 1 

On page 1 of the Application TGI has requested approval under Section 52 of the 
Utilities Commission Act (“the Act” or “UCA”) for disposition of vacant land at 3700 2nd 
Avenue, Burnaby, B.C. 

2.1 Is the terminology “vacant land” in the Application the same as term “surplus 
land” referred to in the 1998 CPCN Application?  If not, please explain. 

Response: 

The land that was referred to as “surplus land” in the 1998 Coastal Facilities Project 
CPCN Application is 8.7 acres. The vacant land referred to in this Application refers to a 
7.67 acre parcel of land that is no longer required for utility purposes. The 7.67 acres is a 
portion of the 8.7 acres. 

At the time of the 1998 CPCN Application there were still buildings on the 8.7 acres, and 
accordingly it would have been incorrect to refer to the 8.7 acres as vacant.  The 7.67 
acres is now vacant and will not be required for utility purposes. 

 

 

2.2 Subsection 52(2) of the UCA states that the Commission “may give its approval 
under this section subject to conditions and requirements considered necessary 
or desirable in the public interest.”  Does TGI consider an approval conditional on 
the allocation of the gain or loss of an asset to be permissible under this section 
of the Act?  Explain. 

Response: 

Wording of the Alberta legislation very similar to the wording in subsection 52(2) of the 
Utilities Commission Act was considered by the Supreme Court of Canada in the ATCO 
case (see pages 7 and 8 of the July 27 Application for the B.C. and Alberta legislation).  
The ATCO decision is discussed extensively in the July 27 Application.   
 
For all of the reasons discussed in the July 27 Application, Terasen Gas Inc. considers 
that an approval of the allocation of the gain or loss of an asset is not permissible under 
section 52 of the Utilities Commission Act.   
 
The majority judgment of the Supreme Court of Canada in the ATCO case is a lengthy 
review of the Alberta legislation that is the equivalent to section 52 of the Utilities 
Commission Act, the role of commissions such as the British Columbia Utilities 
Commission, the reasons for the requirement for commission or board approval of the 
disposition of utility property, and the private property rights of utilities.  After its lengthy 
review the majority of the Supreme Court of Canada concluded (quoting from paragraph 
86 and 87 of the judgment) 
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This Court’s role in this case has been one of interpreting and enabling statutes 
using the appropriate interpretive tools, i.e. context, legislative intention and 
objective.  Going further than required by reading in unnecessary powers of an 
administrative agency under the guise of statutory interpretation is not consistent 
with the rules of statutory interpretation.  It is particularly dangerous to adopt 
such an approach when property rights are at stake. 

The Board did not have the jurisdiction to allocate the proceeds of the sale of the 
utility’s asset. 

 
The conclusion of the Court was that the AEUB did not have jurisdiction to allocate the 
proceeds of the sale of the asset of a public utility.  Similarly, the British Columbia 
Utilities Commission does not have jurisdiction under subsection 52(2) to allocate the 
proceeds of the sale of a utility asset, and therefore does not have jurisdiction to make 
its approval of the disposition of the Lochburn property conditional on the allocation of 
the proceeds. 
 
 

 

2.3 Commission Order No. C-14-98 granted TGI to construct the 1998 Coastal 
Facilities Project pursuant to Section 45 of the Act.  Subsection 45(9)(b)(ii) states 
that giving its approval, the Commission may impose conditions about 
“construction, equipment, maintenance, rates or service, as the public 
convenience and interest reasonably require.” 

2.3.1 Please confirm that the present Subsection 45(9)(b)(ii) wording is the 
same as in 1998 when the approval of the CPCN was granted. 

Response: 

The wording of clause 45(9)(b)(ii) of the Utilities Commission Act is the same 
today as it was in 1998 when the Commission issued Order C-14-98. 
 
However, contrary to what is suggested in the question, clause 45(9)(b)(ii) of the 
Utilities Commission Act does not grant the Commission jurisdiction to impose 
conditions about “construction, equipment, maintenance, rates or service, as the 
public convenience and interest reasonably require” in granting a certificate of 
public convenience and necessity for a project such as the Coastal Facilities 
Project. 
 
Section 45 of the Utilities Commission Act contains a number of provisions, and 
all of the provisions must be examined in order to determine the jurisdiction of the 
Commission under section 45.    
 
Subsections 1, 2, 4 and 5 all relate to the requirement for a CPCN where 
construction of, or an extension of, a public utility plant or system is to be 
undertaken.  The Commission is given jurisdiction to grant such CPCNs, and to 
exclude utility plant from the requirement for a CPCN, and jurisdiction to require 
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separate CPCNs in some circumstances.  The CPCN granted by Order C-14-98 
was pursuant to an application for a CPCN for construction of public utility plant; 
that is, it was a CPCN of the type required by subsection 45(1).  
 
Subsection 3 clarifies that holding a CPCN does not authorize construction or 
operation of a reviewable project under the Environmental Assessment Act.   
 
Subsection 6 is a separate requirement for public utilities to file at least once a 
year a statement of the extensions to its facilities that it plans to construct.  
Subsections 6.1 and 6.2 deal with plans of capital expenditures and plans for 
meeting energy demand.  None of these sections relate directly to CPCNs. 
 
Subsections 7 and 8 require Commission “approval” of a privilege, concession or 
franchise granted to a public utility by a municipality or other public authority.  
The Commission is not to give its approval to a privilege, concession or franchise 
unless the Commission determines that it is necessary for the public 
convenience and necessity and properly conserves the public interest.   
 
Subsection 9 also relates to the requirement for Commission approval of a 
privilege, concession or franchise granted to a public utility by a municipality or 
other public authority.  Subsection 9 does not relate to the granting of a CPCN for 
the construction or operation of public utility plant, as required by subsection 
45(1).   
 
That subsection 9 does not apply to the granting of a CPCN for the construction 
or operation of public utility plant can be seen by examining the wording of 
subsection 9.  The first line of subsection 9 says “In giving its approval”, which 
must be a reference back the Commission approval required by subsection 7; the 
word “approval” does not appear in any other subsection of section 45 (and 
specifically does not appear in subsection 1).  Further, subsection 9 refers to the 
imposition of conditions about the duration and termination of the privilege, 
concession or franchise, which can only be referring to the privilege, concession 
or franchise granted by the municipality or other public authority.  While clause 
45(9)(b)(ii) also allows the Commission to impose conditions about “construction, 
equipment, maintenance, rates or service”, the Commission can only impose 
those conditions as part of giving the approval referenced in the first line of 
subsection 9, which is the approval of the privilege, concession or franchise. 
 
Subsection 45(7) through (9) all relate to privileges, concessions or franchises 
granted to a public utility by a municipality or other public authority; they do not 
apply to CPCNs granted by the Commission pursuant to its jurisdiction under 
subsection 45(1).   
 
This can also be seen by an examination of the legislative history of what is now 
subsection 45(9).  Section 12 of the Public Utilities Act, R.S.B.C. 1960, chapter 
323, stated: 

12.  Except as hereinafter provided,  
(a) no privilege, concession, or franchise hereafter granted to any 

public utility by any municipality or other public authority is valid 
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unless approved by the Commission.  The Commission shall not 
give its approval unless, after a hearing, it determines that the 
privilege, concession, or franchise proposed to be granted is 
necessary for the public convenience and properly conserves the 
public interest.  The Commission, in giving its approval, shall 
grant a certificate of public convenience and necessity, and may 
impose such conditions as to the duration and termination of 
privilege, concession, or franchise, or as to construction, 
equipment, maintenance, rates, or service, as the public 
convenience and interest reasonably require; 

(b) no public utility shall hereafter begin the construction or 
operation of any public utility plant or system, or of any extension 
thereof, without first obtaining from the Commission a certificate 
that public convenience and necessity require or will require 
such construction or operation (in this Act referred to as a 
"certificate of public convenience and necessity"). 

 
In section 12 of the Public Utilities Act the jurisdiction to impose “conditions … as 
to construction, equipment, maintenance, rates, or service, as the public 
convenience and necessity reasonably require” was contained in the same 
clause as the jurisdiction to approve a privilege, concession or franchise granted 
to a public utility by a municipality or other public authority. 
 
In 1973 the Energy Act was brought into force.  In the 1973 statute section 30 of 
the Energy Act stated:   

(1) Except as otherwise provided, no privilege, concession, or 
franchise hereafter granted to any energy utility by a municipality 
or other public authority is valid unless approved by the 
commission. 

(2) The commission shall not give its approval under subsection (1) 
unless, after a hearing, it determines that the privilege, 
concession, or franchise proposed to be granted is necessary for 
the public convenience and properly conserves the public 
interest. 

(3) The Commission, in giving its approval, shall grant a certificate of 
public convenience and necessity, and may impose such 
conditions as to the duration and termination of the privilege, 
concession, or franchise, or as to construction, equipment, 
maintenance, rates, or service, as the public convenience and 
interest reasonably require. 

(4) Except as otherwise provided, no person shall hereafter begin 
the construction or operation of any energy utility plant or 
system, or of any extension thereof, without first obtaining from 
the commission a certificate that public convenience and 
necessity require or will require such construction or operation.  

 
In 1979 the statutes of British Columbia were revised and consolidated, and the 
Energy Act became the Energy Act R.S.B.C., 1979, chapter 108.  Without any 
statutory amendment the order of the subsections within section 30 was revised, 
and section 30 then stated: 

(1) Except as otherwise provided, no person shall, after May 7, 
1973, begin the construction or operation of an energy utility 
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plant or system, or an extension of either, without first obtaining 
from the commission a certificate that public convenience and 
necessity require or will require the construction or operation. 

(2) Except as otherwise provided, a privilege, concession or 
franchise granted after May 7, 1973 to an energy utility by a 
municipality or other public authority is not valid unless approved 
by the commission. 

(3) The commission shall not give its approval unless it determines 
that the privilege, concession or franchise proposed is necessary 
for the public convenience and properly conserves the public 
interest. 

(4) The commission, in giving its approval, shall grant a certificate of 
public convenience and necessity, and may impose conditions 
about the duration and termination of the privilege, concession or 
franchise, or about construction, equipment, maintenance, rates 
or service, as the public convenience and interest reasonably 
require. 

 
In 1980 the Utilities Commission Act replaced the Energy Act.  Subsections (4), 
(5) and (6) of section 51 of the Utilities Commission Act S.B.C. 1980, chapter 60, 
stated: 

(4) Except as otherwise provided, a privilege, concession or 
franchise granted after this section comes into force, to a public 
utility by a municipality or other public authority is not valid 
unless approved by the commission. 

(5) The commission shall not give its approval unless it determines 
that the privilege, concession or franchise proposed is necessary 
for the public convenience and properly conserves the public 
interest. 

(6) The commission, in giving its approval, shall grant a certificate of 
public convenience and necessity, and may impose conditions 
about the duration and termination of the privilege, concession or 
franchise, or about construction, equipment, maintenance, rates 
or service, as the public convenience and interest reasonably 
require. 

 
In 1996 the statutes of British Columbia were again revised and consolidated, 
and the Utilities Commission Act became the Utilities Commission Act R.S.B.C., 
1996, chapter 473, with section 51 becoming section 45.  Without any statutory 
amendment the subsection numbers were changed and what is now subsection 
45(9) was reformatted. 
 
While the formatting and some of the wording of the section dealing with CPCNs 
relating to approvals of franchise and similar agreements has changed over the 
years, the legislative history further demonstrates that the jurisdiction of the 
Commission to impose conditions about “construction, equipment, maintenance, 
rates or service, as the public convenience and interest reasonably require” is a 
jurisdiction that relates only to the approval of a privilege, concession or franchise 
granted to a public utility by a municipality or other public authority.  That 
jurisdiction does not in any manner relate to the Commission’s jurisdiction to 
grant a CPCN for the construction or operation of public utility plant.  
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3.0 Reference: Application, p. 1 

Property Description 

3.1 Please confirm that the Lochburn land at 3777 Lougheed Highway, Burnaby as 
indicated in the 1998 Coastal Facilities Project CPCN Application (“1998 CPCN”) 
is the same land now addressed at 3700 2nd Ave, Burnaby.  

Response: 

The Lochburn site that had an address of 3777 Lougheed Highway is the same land as 
the Lochburn site at 3700 2nd Avenue.  In September 2001, the Lochburn site address 
was changed from 3777 Lougheed to 3700 2nd Avenue. 

The 1998 CPCN Application refers to Lochburn and what is located at that site, but it is 
not clear from the question what specific indication in the 1998 CPCN Application is 
being referenced when the question refers to the “Lochburn land”. 

 

 

3.2 Please provide the Property I.D. and full legal description of the Lochburn 
property.  Include the full description of the current zoning for the property and 
the permitted uses.  

Response: 

The legal description of the Lochburn site is PID 012-035-173, Parcel "One", Except part 
in Plan LMP10017, District Lots 117 AND 118 Group 1 NWD Reference Plan 79213. 
The property is zoned as M-3, Industrial, which allows uses under M-1, M-2 and M-3 
zoning guidelines. 

 

 

3.3 Based on the development in the area what can this surplus land be re-zoned to?  
What would be the permitted uses on the re-zoned land? 

Response: 

The City planners support a rezone to M-5 use which allows for light industrial and/or 
office use.  The City would not rezone for retail or residential use. 
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3.4 Terasen Gas describes on page 1 the present use as “field operations, stores 
and facilities” with “three primary buildings and a small storage shed located on 
11.89 acres of land”.  

3.4.1 Please describe any changes to the use of the Lochburn property from 
what was anticipated in the 1998 CPCN. 

Response: 

There are no changes in the utility use of the portion of the Lochburn site that is 
not being sold (the 11.89 acres) from what was anticipated in the 1998 CPCN, 
though a portion of the office space has been sublet to Terasen Inc.   

With respect to the 7.67 acres that is to be sold and that is the subject of this 
Application the 1998 CPCN Application did not anticipate the need for the 
extended utility use of that portion of the land for remediation. 

The 1998 CPCN Application did not anticipate any specific use of the Lochburn 
site other than the utility use of the northern portion of the property. 

 

 

3.4.2 On the northern part of the Lochburn land what further development 
potential is available for office buildings and warehousing?   

Response: 

The northern part of the Lochburn land can be developed to M-3 zoning which 
would include warehousing and some office space.  TGI believes it can readily 
accommodate any future building space requirements of the utility.   

 

 

3.5 On page 1 of the Application it states: “As can be seen in the photos provided in 
Appendix A, the entire parcel of land at Lochburn is divided by a stream on the 
property, which provided a natural divider in locating the buildings on the 
Lochburn site.” 

3.5.1 The stream does not appear to be visible on the map.  Please further 
describe this stream.  Is it an underground stream?  Is it in a culvert?  
Please provide a detailed map that shows the stream’s location and its 
relation to the BC Hydro right of way and the fence dividing the two sides 
of the property.  Also, describe and identify on a clear detailed map any 
encumbrances and/or rights-of-way for the Lochburn property. 
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Response: 

Chubb Creek formerly meandered across the southern part of the Lochburn 
Facility.  It was re-routed, and is currently culverted through the Site within a 
GVS&DD storm sewer.  The flow is from northwest to southeast and the culvert 
issues on the southern side of Lougheed Highway before joining Still Creek. 
 
Please also refer to Attachment 3.5.1.  

 

 

3.5.2 Please provide all the zoning and environmental restrictions for building 
next to the stream.  How close in metres can a building be built next to 
the stream?  

Response: 

In Industrial zoning, a building must be a minimum of 30 meters from the stream.  
Department of Fisheries and Oceans would review and approve the final 
distance on case by case.   
 
The stream on the Lochburn site is culverted and no longer falls under this 
building restriction. 

 

 

3.6 On page 1 it states: “The 7.67 acres of vacant land is fenced off from the 
northern portion of the Lochburn lands.” 

3.6.1 Please confirm that TGI has conducted a professionally certified land 
survey that shows and calculates the 7.67 acres of land.   

Response: 

Hol & Associates, Professional Land Surveyors have completed the land survey. 
 

 

3.6.1.1 If so, provide the survey document showing the 7.67 acres. 

Response: 

Please refer to Attachment 3.6.1.1. 



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 11 

 

 

3.6.1.2 If not, will TGI be conducting this prior to sale and if required 
adjusting the calculation of the split between the northern and 
southern portions? 

Response: 

Please refer to the response to Question 3.6.1.1. 

 

 

3.7 On page 3 of the Application it states: “Environmental issues continue to be 
present respecting the appropriate treatment of the creosol piles that were the 
foundation support of the old buildings on the site.”  In Appendix C it shows 
Environment Costs of $495,000. 

3.7.1 What is the future total anticipated remediation cost for the property that 
TGI is to pay before it can sell the property? 

Response: 

The future total anticipated remediation costs expected is $186,000.  This brings 
the total up to the estimate of $495,000 included in the application.  As proposed 
in the July Application, the remediation costs will be recovered out of the 
proceeds of sale, i.e. they are effectively to the shareholder account.  This 
treatment may be reconsidered if a future application were necessary as such 
remediation cost are properly costs that should be borne by the utility and its 
customers as they arise from utility use of the property.  

 

 

3.7.2 What has been the year-to-date remediation cost for 2007?  Please 
provide the annual remediation costs from 1995 to 2006 with a total.   

Response: 

Please refer to the responses to Questions 3.7.1 and 3.7.4, Account 17998. 
 
 

3.7.2.1 Please elaborate on how the remediation costs are treated in 
the regulated financial schedules?  Have they been expensed, 
capitalized, or deferred?  If there has been a mix of accounting 
treatment, please provide a table with these categories by year.  



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 12 

 

Response: 

The remediation costs have been deferred and as stated, in response to 
Question 3.7.1, the proposal under the current Application will see these 
costs recovered out of the proceeds of sale, thereby reducing the gain of 
the shareholder. 

 

 

3.7.3 Please provide the annual demolition costs since 1995 for each of 
Lochburn and Fraser Valley sites. 

Response: 

Demolition costs were incurred in 2001 and estimated at $300,000 for Lochburn 
and $110,000 for Fraser Valley in the CPCN application.  Actual costs incurred 
were not separately identified in the construction invoices. 

 

 

3.7.4 Please provide the full continuity schedules by year from the beginning of 
additions to end of amortization for the various deferral accounts for the 
Coastal Facilities (e.g. Relocation, Extraordinary Plant Loss Lochburn, 
Fraser Valley NBV Amortization, Noncapital Finance Costs).    

Response: 

  

Account 17951 Coastal Facilities Relocation
17951 Coastal Facilities Relocation

Relocation costs for Lochburn approved by Order No. C-6-95
to be amortized over 5 years commencing 1996; amended by
Order C-14-98 for additional costs and amortization period.

($ 000s) O/Bal Adds Taxes Net Adds Amort C/Bal
1995 -          4,261              (1,896)     2,365       2,365       
1996 2,365       871                 (388)        483          (473)        2,375       
1997 2,375       1,087              (467)        620          (570)        2,425       
1998 2,425       1,061              (473)        588          (693)        2,320       
1999 2,320       1,163              (517)        646          (802)        2,164       
2000 2,164       1,516              (675)        841          (946)        2,059       
2001 2,059       543                 (236)        307          (702)        1,664       
2002 1,664       -          (505)        1,159       
2003 1,159       -          (477)        682          
2004 682          -          (340)        342          
2005 342          -          (342)        -           
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Account 17996 Coastal Fraser Valley NBV
17996 Coastal Facilities - Fraser Valley NBV Amortization

Net book value of the Lochburn and Fraser Valley assets retired
on demolition.
Approved by Orders C-6-95 and C-14-98 with five year amortization.

($ 000s) O/Bal Adds Taxes Net Adds Amort C/Bal
1998 -          -          -          -          -          
1999 -          -          -          -          -          
2000 -          1,058              1,058       -          1,058       
2001 1,058       -          (213)        845          
2002 845          -          (213)        632          
2003 632          -          (213)        419          
2004 419          -          (213)        206          
2005 206          -          (206)        -          

Journal Entries to set up initial costs (retirement of Lochburn facilities):
DR 17996 Coastal Facilities NBV 1,058       
CR Various assets 1,240       
DR 10500 Accumulated depreciation 182          

DR 10500 Accumulated depreciation 4,511       
CR Various assets 6,254       
DR 10500 Accumulated depreciation 1,743        

 

  

Account 17984 Coastal Facilities Non-capital Financing
17984 Coastal Facilities - Non-capital Financing

Non-capital financing costs of the new coastal facilities 
Approved by Order C-14-98 with 5 year amortization approved by
Order G-7-03.

($ 000s) O/Bal Adds Taxes Net Adds Amort C/Bal
1998 -          -          -          -          -          
1999 -          (73)                  33            (40)          -          (40)          
2000 (40)          826                 (68)          758          -          718          
2001 718          32                   (14)          18            736          
2002 736          -          736          
2003 736          12                   (4)            8              (382)        362          
2004 362          -          (362)        -          
2005 -          -          -           
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Account 17998 Extraordinary Plant Loss Lochburn
17998 Extraordinary Plant Loss Lochburn

Costs incurred relating to the disposal of the Lochburn property, 
including remediation costs.  Approved by Order C-14-98 with five
year amortization.

($ 000s) O/Bal Adds Taxes Net Adds Amort C/Bal
1998 -          -          -          -          -          
1999 -          -                  -          -          -          -          
2000 -          -                  -          -          -          -          
2001 -          5                     5              5              
2002 5              97                   97            102          
2003 102          14                   14            (20)          96            
2004 96            17                   17            (22)          91            
2005 91            55                   55            (27)          119          
2006 119          2                     2              (27)          94            

2007* 94            123                 123          -          217          

* Actual costs to August 2007

Journal Entries to set up initial costs:
CR 63101 Consulting Fees (Environmental) 217          
CR 63201 Land - Survey 5              
CR 63202 Land - Acquisition Fees 2              
CR 63203 Land - Easement & ROW 2              
CR 63401 Advertising - Media 1              
CR 63501 Admin - Postage 3              
CR 65202 Contractors (Environmental) 76            
CR 63106 Legal 6              
CR 80002 COPE Salaries 1              
DR 17998 Extraordinary Loss Lochburn 313           

 

 

3.7.4.1 For each of the accounts explain the nature of the account and 
the types of costs that have been included in the deferral 
accounts.  Also, explain which accounts include remediation 
costs.  Cite the approval Order for each deferral account. 

Response: 

Please refer to the response to Question 3.7.4. 
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3.7.4.2 Please provide the journal entries with account number and 
description to set-up the initial retirement of the Lochburn 
buildings; Extraordinary Plant Loss Lochburn deferral account; 
and Fraser Valley NBV Amortization.  

Response: 

Please refer to the response to Question 3.7.4. 

 

 

3.7.5 Please explain if any past remediation cost has been pro-rated by 20.07% 
to the shareholder.  If so please quantify. 

Response: 

No, such costs were required to complete the use of the property by the utility. 
The need to remediate arose from the use of the property for utility purposes. 
The remediation costs are all rightfully utility costs 

However, past remediation costs have been held in a rate base deferral account 
pending the completion of remedial work and sale of land, and TGI has not 
sought recovery of the costs to date.  In the Application those remediation costs 
have been included in the calculation of the net gain on disposition. 

The way the disposition of proceeds has been laid out in the Application has the 
effect of the shareholder absorbing the remediation costs out of the proceeds.  

If the contemplated transaction were not to proceed, TGI would reconsider the 
treatment set out in the Application and seek to recover such costs as utility costs 
similar to the way carrying costs on the land have been recovered.  As discussed 
elsewhere, those remediation costs are properly costs to be borne by the utility 
and its customers. 

 

 

3.8 Please provide the property assessment values (split between building and land) 
since 1987 for Lochburn. 

Response: 

The table below provides Lochburn Gross Assessment values from 1991 to 2007.  
Values prior to 1991 are not available. 
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Lochburn Assessment Values

Gross
Land

Gross 
Building

Gross 
Assessment 

2007 14,967,000     11,857,000     26,824,000     
2006 11,224,000     12,049,000     23,273,000     
2005 10,809,000     11,950,000     22,759,000     
2004 10,242,000     11,035,000     21,277,000      
2003 10,242,000     10,925,000     21,167,000      
2002 10,242,000     10,812,000     21,054,000      
2001 10,243,000     11,157,600      21,400,600      
2000 8,750,000      3,669,200      12,419,200      
1999 9,136,000       3,473,000      12,609,000      
1998 9,136,000       3,769,000      12,905,000      
1997 9,136,000       4,001,000       13,137,000      
1996 10,244,000     5,292,000      15,536,000      
1995 10,244,000     5,328,000      15,572,000      
1994 11,128,000      4,307,000      15,435,000      
1993 8,346,000      4,307,000      12,653,000      
1992 6,202,000      4,307,000      10,509,000      
1991 Data not available prior to 1992  

 

 

3.9 At what date and basis does TGI consider the unused Lochburn land became 
surplus? 

Response: 

The unused Lochburn land was vacated when TGI employee relocations were complete 
in November 2000 and the demolition of the buildings on the land occurred in 2001. 
However the utility use of the land included the remediation that was required as a result 
of utility use of the land. The land has not been available for other than utility purposes 
until demolition and remediation efforts were complete. Such efforts are now 
substantially complete and so the 7.67 acres are no longer required for utility purposes.   
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3.9.1 When TGI considered the unused Lochburn land as surplus did the utility 
reclassify the land as “Gas Plant Held for Future Use” or other account?  
Please explain.  

Response: 

The offer to purchase the vacant land was received at a time when the studies 
and remediation activities required to address the environmental problems that 
had arisen during the period the land was used to provide utility service were 
nearing completion. The Company considered whether or not the 7.67 acres of 
vacant land at Lochburn would be required for the provision of utility service in 
future and determined it would not. 

The Company concluded that the disposition of the land would not cause harm to 
customers and that the land should be sold with the amount included in rate base 
associated with the 7.67 acres of land being removed from rate base. This 
Application requests Commission approval for the disposition of the 7.67 acres 
and for the removal of the $1,136,155 from the rate base of Terasen Gas 
following the sale. No reclassification of the 7.67 acres of land has been made as 
the land continued to be required for utility purposes until demolition and 
remediation activities were complete. 

 

 

3.9.2 When the land became surplus please explain why ratepayers should 
have continued to pay the carrying cost (debt and equity), maintenance, 
and property taxes on this surplus land? 

Response: 

Please refer to the responses to Questions 3.9 and 3.9.1.  

The land has not become surplus, the land still has uses, but it is no longer 
required for utility purposes. 

The 7.67 acres of land was included in rate base, attracting carrying costs, 
maintenance and property taxes while it provided utility service and during the 
time when the demolition studies and remediation activities required to address 
the environmental problems that had arisen during the period the land was used 
to provide utility service were performed, and which are now nearing completion. 
Should the Commission approve this Application the ratepayer would no longer 
pay carrying costs, maintenance and property taxes on the vacant land.  
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3.10 Please provide any professional appraisals conducted on the Lochburn site since 
the acquisition in 1988. 

Response: 

An appraisal was completed by Nilsen Realty Research Ltd. dated February 23, 2001 
and is included in Attachment 3.10. 

 

 

3.11 Please provide any environment assessments, if any, completed on the 
Lochburn property since 1988. 

Response: 

Please refer to Attachment 3.11 which includes several reports: 

AMEC Earth & Environmental Limited 

A. Summary of Site Investigation and Remediation Confirmation – Portion of 
Terasen Gas Lochburn Facility (November 6, 2003) 

 
Morrow Environmental Consultants Inc. 

B. Subsurface Investigation Results (February 21, 1990) 

C. Inspection of Soil Treatment Operations – Historical Special Waste Site 
(December 4, 1990) 

D. Progress Report and Confirmatory Contamination Assessment 
September 13, 1990 to March 13, 1991 (April 16, 1991) 

E. Environmental Remediation Report – Hydrocarbon Contaminated Soils 
from Vehicle Fueling Facility (December 14, 1993) 

F. Results of Soil Investigation, New Storage Area (May 10, 1999) 

 

 

3.12 Appendix B indicates that the rate base 19.56 acres of Lochburn land at 
$2,897,418 and rate base per Order in Council 1830 was $582,699,000.   

3.12.1 What was the rate base for the Lochburn land when OIC 1830 was 
issued?  If this figure is not the same as $2,897,418 please provide the 
full continuity schedule by year for the additions or reductions to arrive at 
the present rate base. 
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Response: 

The rate base of $582,699,000 referred to in Appendix B represents the plant in 
service of B.C. Gas Inc. as of July 16, 1988. Order in Council No. 1830/1988 
(“OIC 1830”), titled B.C. Gas Inc. Order, established, for the setting of rates and 
all other purposes under the Act, the appraised value of the plant in service (“rate 
base”) of B.C. Gas Inc. as of July 16, 1988 to be $582,699,000, and allocated the 
plant in service as set out in Schedule 1 of OIC 1830.  The words “appraised 
value” are used in OIC 1830 as those are the words that appear in what is now 
clause 59(5)(b) of the Utilities Commission Act. 

Schedule 1 of OIC 1830, which is an allocation of rate base to asset accounts, 
allocated $24,781,000 to “Land and land rights” for all of B.C. Gas Inc. The 
$2,897,418 of rate base associated with the entire parcel of land at Lochburn is a 
1988 allocation of the “Land and land rights”.  No changes to the Lochburn land 
rate base have been made since the initial allocation in 1988. 

OIC 1830 had the effect of establishing the rate base value for 74280 B.C. Ltd. 
(later B.C. Gas Inc. and now amalgamated into Terasen Gas Inc.) for all the 
Lower Mainland Gas Division assets that were purchased from BC Hydro.  The 
$2,897,418 is the Lochburn land and land rights portion of the rate base 
established by OIC 1830. 

 

 

3.12.2 What was the cost of the Lochburn land to 74280 B.C. Ltd. when the 
assets were transferred from B.C. Hydro?  At the specific time when the 
shares of 74280 B.C. Ltd. was sold to Inland Natural Gas Co. Ltd. 
(“Inland”) did the cost of the land change?  If so, explain how since it was 
a sale of shares not assets?  

Response: 

The purchase price of $729 million on the transfer of the assets from B.C. Hydro 
to 74280 B.C. Ltd. represented a 20.07 percent premium over the $582,699,000 
allowed in rate base as shown in Appendix B of the Application.  Applying the 
20.07% premium to the Lochburn land rate base of $2,897,418 results in a 
derived purchase price of $3,478,930 as the price paid by 74280 B.C. Ltd. to 
B.C. Hydro for the Lochburn site.   

The transaction related to the purchase of the shares of 74280 B.C. Ltd by Inland 
Natural Gas Co. Ltd. had no impact on the cost of the Lochburn land recorded in 
the books of 74280 B.C. Ltd., which has since been amalgamated into Terasen 
Gas Inc.  There was no premium paid by Inland Natural Gas on its purchase of 
the shares of 74280 B.C. Ltd.  The difference in prices between the asset 
purchase by 74280 and the share purchase by Inland represented additional 
utility assets acquired in the intervening period (being the intervening period 
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between the asset purchase and the end of September 1988 when the share 
purchase completed). 

 

 

3.12.3 Please confirm that page 49 of the Asset Transfer Agreement shows net 
assets of $485 million.  If not, what are the net assets for the Lower 
Mainland Gas Division (74280 B.C. Ltd.)? 

Response: 

Schedule C of the Asset Transfer Agreement is a schedule of the Financial 
Statements for BC Hydro Mainland Gas Service.  The unaudited segmented 
balance sheet shows net assets for BC Hydro and Power Authority Mainland Gas 
Service of $485 million.  

The 1988 sale of assets from BC Hydro to 74280 B.C. Ltd. was a transaction 
between two entities owned by the Province.  The terms and conditions of the 
Asset Transfer Agreement (which include the price paid by 74280 B.C. Ltd.) were 
approved, pursuant to the provisions of the Hydro and Power Authority 
Privatization Act, by OIC 1816/88.  The net asset value shown in unaudited 
financial statements of BC Hydro are irrelevant with respect to the price paid by 
74280 B.C. Ltd. for the assets and irrelevant with respect to the rate base value 
of the assets established by OIC 1830/88.  

The net assets as per section 5.01 of the Asset Transfer Agreement are 
calculated at $729 million ($773 million financial consideration less the $44 
million for the payment in lieu of the net present value of income tax payable to 
the Province).   Please also refer to the response to Question 7.2. 
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4.0 Reference: Application, p. 2 

Future Uses of the Vacant Land at Lochburn 

In the current Application on page 2, TGI states: 

“The Company again considered if the vacant land at Lochburn would be required for the 
provision of utility service in future and determined it would not.  The Company 
concluded that the disposition of the land would not cause harm to customers and that 
the land should be sold.  The interests of customers will be served by a sale of the 
vacant land as the amount in rate base associated with the 7.67 acres of land will be 
removed from rate base.” 

TGI adds on page 6 that the disposition of the 7.67 acres of vacant land at Lochburn for 
which Commission approval is sought will not result in degradation of natural gas service 
and will not harm customers of TGI. 

4.1 Please indicate if TGI has considered the following alternative plans for the 
vacant land at Lochburn: 

4.1.1 Due to proximity of BC Hydro operations centre, has TGI explored an 
opportunity with BC Hydro and BCTC to share in a combined/backup 
operations centre?  Please discuss. 

Response: 

TGI already has a backup operations centre at the Burnaby Operations site and 
as such believes it can meet its operational requirements, consequently it doesn’t 
believe it is warranted to approach BC Hydro and BCTC. 

 

 

4.1.2 Due to proximity of BC Hydro operations centre, has TGI had discussion 
with BC Hydro in terms of land sale or long-term land lease to BC Hydro?  
Please discuss. 

Response: 

BC Hydro had the opportunity to purchase the land through the bid process. BC 
Hydro is in the best position to determine its land requirements and did not 
participate.   

The Application would have been no different if BC Hydro had purchased the 
land than it is with the present purchaser. 

 

 



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 22 

 

4.1.3 Can TGI just sell the property fronting Lougheed Highway and keep the 
rest of the vacant land for utility purposes?  

Response: 

The vacant land is additional land beyond what TGI requires for utility purposes.  
The land that TGI is retaining at the Lochburn site is all that is required for utility 
purposes.   

If TGI limited the sale to the property fronting Lougheed Highway it would leave 
the remainder of the 7.67 acres vacant and not required for utility purposes.  
Since the whole of the 7.67 acres is not required for utility purposes there is no 
rationale for selling only a portion of the 7.67 acres. 

 

 

4.2 Please provide the following 20-year development plans: 

4.2.1 What is TGI’s requirement for land in Greater Vancouver in the next 20 
years?  Please discuss. 

 Response: 

The assessment of current and future space requirements, along with operational 
considerations were evaluated as part of the Coastal Facilities Project CPCN in 
1998 when employee levels were at 1,584, 45.9% higher than in 2006.  Given 
that the number of employees during 1998 was 1,584, the Company believes it 
can accommodate anticipated growth without the purchase of additional land.  
Moreover, the high growth areas on the TGI system are better served from the 
Surrey operations centre. 

 

 

4.2.2 Please provide 20-year facilities development plan for the Lower 
Mainland, for both the pipeline system and its support infrastructure, 
especially primary and backup operations, muster locations and 
emergency response facilities. 

Response: 

A number of definitions may be useful in the understanding of Terasen Gas' 
operational structure as related to facilities immediately adjacent to the vacant 
lands that Terasen Gas has requested BCUC approval to sell. 
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• Pipeline System: Transmission and Distribution pressure piping systems 
serving customers in the Lower Mainland, in addition to the other regions in 
Terasen Gas' service territory. 

• Support infrastructure: Gate stations, Regulating stations, Compressor 
stations, and administrative/operational facilities such as Gas Control  

• Primary and Backup Operations: The Surrey Operations Centre is the 
centralized 'Primary' response centre (Operations Emergency Centre, when 
activated) for the Province; the Burnaby Operations Centre is the 'Backup' 
operations centre that is fully equipped to manage emergency situations and 
not impacted by the proposed sale of the adjacent land. 

 

With respect to the Lower Mainland, Terasen Gas does not have any current 
plans with respect to facilities development involving muster locations and 
emergency response facilities.   

Long Range plans for the Metro area do not include any Intermediate Pressure 
pipeline loops in the vicinity of Lochburn site.  There is no existing Transmission 
Pressure pipe in the area. 

Rather than having developed a 20 year  'facilities development plan', Terasen 
Gas conducts ongoing evaluations of its facilities in order to ensure that the 
configuration of existing infrastructure assures appropriate emergency response 
levels, in addition to the ability to serve customers according to current and 
forecast construction levels.  Employees of Terasen Gas are mobilized and 
equipped in order to provide a response matrix that is synchronized with the 
aforementioned infrastructure configuration, and that assures that service quality 
indicators are supported and maintained. 

The land being retained for utility purposes at Lochburn is expected to be 
capable of meeting all such requirements discussed in this question and the 
vacant land will not be so required. 

 

 

4.3 Please provide an update on office building/facilities in Kamloops, Kelowna, and 
Penticton.  If they have been sold, please provide dates of sale, net book values 
at the time of the sale transactions, amounts of gross sale proceeds, and the net 
gain credited to ratepayers.  If TGI continues to include them in rate base, please 
explain their current uses, lease revenue, and annual costs of these facilities. 

Response: 

TGI owns the Kamloops, Kelowna and Penticton office building/facilities.  The facilities 
support office, field operations, stores, shops and yard storage for the utility.  
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The Kamloops facility has lease revenue of $99,648 per annum.  Kelowna and Penticton 
do not have tenants.  TGI anticipates lease revenue on the Kelowna facility beginning in 
2008. 

Location   Annual Operating Costs 
Kamloops   $120,250 
Kelowna   $170,720 
Penticton   $221,740  
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5.0 Reference: Application, p. 2 

Buildings and Use 

5.1 As the Surrey Operations Building (Coastal Facilities Project) went into service in 
2000, please provide on a year-by-year basis a summary of the TGI operations 
and activities at Lochburn, starting in 2001, which identifies the activities related 
to the surplus land that TGI proposes to sell separately from other activities.  If 
possible, please provide an estimate of the number of TGI staff at Lochburn each 
year, broken out between surplus land and retained facilities. 

Response: 

The vacant land does not carry any operational activities however the balance of the 
land supports the following utility activities: 

• Muster Station to support the distribution activities in the Metro District. 

• Centralized warehouse and trucking facilities for the province. 

• Fabrication, weld and machine shop facilities for the province. 

• Scada backup facilities. 

Please refer to the response to Question 5.2 for specific details, but all Terasen Gas 
staff for the period from 2001 to the present only worked on activities that supported the 
utility business.  For the period from 2001 to the present, neither the Terasen Gas staff 
nor the Terasen Inc. staff who occupy lease space in the current buildings, performed  
work on the 7.67 acres of vacant land.  

The land activities on the 7.67 acres of land that is now vacant include: 

2001 – Demolition of Buildings 
 
2001 to current – Mowing of boulevard lawn to meet City By-law 
 
2002 to current – Environmental Investigation and Remediation Activities  

Vicinity of Former Underground Storage Tanks  
• Previous soil excavation programs did not fully remove the contamination 

within this area.   
• Xylene, ethylbnzene, volatile petroleum hydrocarbons and light 

extractable petroleum hydrocarbons concentrations were found to exceed 
the regulation standards.   

• Remedial activities include excavation and transport of hazardous waste 
soil and contaminated soil to off site permitted facility, water treatment 
and offsite disposal, installation of post confirmatory groundwater 
monitoring wells and sampling events and soil sampling on contaminates 
sidewalls and base. 
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Former Maintenance Building  
• Polycyclic aromatic hydrocarbons (PAH’s) were identified in soils at one 

location south of the former maintenance building in hazardous waste 
concentrations.  This appears to be related to a surficial contamination.   

• Remedial activities include excavation and transport of hazardous waste 
soil to off site permitted facility. 

 
2007 – Subdivision Preparation  
 
October 2007 – Risk Assessment 

Ground Water samples near former maintenance building appear to have 
been contaminated by creosote treated timbers.  Because remedial cost 
would be high and alternative approach utilizing a Risk Assessment to gain 
Ministry of Environment acceptance will be pursued. This approach involved 
periodic re-sampling and reporting and is an accepted approach. 
 

October 2007 – Report to Ministry of Environment for Certificate of Compliance 
 

All work was performed by contractors. 

 

 

5.2 Please provide a detailed description of the current TGI activities at Lochburn, 
including the office, shop, warehouse and storage space and staff for each 
activity, and identify the activities related to the surplus land that TGI proposes to 
sell separately from other activities. 

Response: 

TGI activities at Lochburn, include: 

Distribution Operations: 

Staffing: 55 

Function: 

• Field maintenance of metering and regulation equipment utilized on large 
commercial and industrial customers 

• Field maintenance of metering and regulation equipment utilized at pressure 
reducing stations 

• Field maintenance of metering and regulation equipment utilized on small 
commercial and residential customers 

• Emergency response related to 3rd party damage of TGI’s distribution system 
• Emergency response related to customer premise leak calls 
• Installation of customer meter sets  
• Installation of distribution mains and services 
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• Maintenance of distribution mains and services 
• Valve Maintenance 
• Maintain cathodic protection system for steel piping 
 

Central Warehouse: 

Staffing: 22 

Function: Maintain inventory of materials required for TGI Operations, 
Maintenance, Construction and Emergency Response. Maintain trucking 
capability to transport materials and heavy equipment to field locations. Inventory 
materials include: 

• Coatings & Cathodic Protection 
• Environmental Clean-up products 
• Fasteners & Gaskets 
• Malleable Iron Fittings 
• Meters, Regulators & Components 
• Polyethylene Fittings and Pipe 
• Pressure Control & Instruments 
• Repair Materials 
• Safety Supplies 
• Signage & Traffic Control 
• Steel Fittings and Pipe 
• Tools, Equipment & Consumables 
• Valves 
• Emergency Response Equipment 
• Bulk materials such as gravel, sand & topsoil 
 

Machine Shop: 

Staffing: 10 

Function: 

• Maintaining emergency and pressure control equipment in a state of 
readiness. 

• Inspecting, testing, repairing, and performing preventative maintenance and 
inventory control of all field tools and equipment. 

• Manufacturing of specialized gas tooling such as hole hogs, squeezers and 
insertion equipment. 

• Maintaining PE fusion equipment. 
• Provide field hot tap services, utilizing TD Williamson and Mueller equipment 

up to 30 inches diameter steel. 
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Welding Shop: 

Staffing: 19 

Function: 

Field – Mobile Field Arc Welding Services: 

• New construction (pipeline and distribution). 
• General maintenance and leak repair 
• Emergency response. 
• Carried out through 7 mobile rigs. 

 

 Shop – Fabrication of: 

• Pressure piping assemblies such as regulator vaults, heaters, dust 
pots, odorant systems, regulator stations, meter set piping and LNG 
system components. 

• Structural fabrications such as bridge hangers, brackets, cages, 
stands, station piping skids, equipment repair, and sheet metal work. 

• Non-ferrous assemblies (aluminum, stainless steel welding). 
 

Meter Set Fabrication Shop: 

Staffing: 12 

Function: 

• Assemble, pressure test and paint industrial and commercial meter sets. 
• Manufacture of manifolds for Multi-meter installations. 
• Assemble Single family meter/regulator assemblies. 
• Inspect pressure regulators 
• Support operations in the preventative maintenance of pressure regulators 
 

Instrumentation Shop: 

Staffing: 4 

Function: 

• Maintain instrumentation utilized on large commercial and industrial 
customers 

• Maintain data acquisition systems utilized on customers who have a tariff 
requiring automated daily meter reading 
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Office:  
 
Staffing: 
TGI – 16 
 

Function: 

• Administrative functions to support field operations 
• Inventory analysis 
• Installation planning 
• Management for site functions 

 
 
TGI activities on surplus land are environmental review and mowing of boulevard grass.  
These services are being fulfilled by contractors. 
 
Lease space to Terasen Inc. 

 
The above staffing numbers exclude the lease space used by and paid for by Terasen 
Inc. 
 

All such activities outlined in this response take place on the land that will be retained at 
Lochburn rather than the vacant land which is the subject of the Application.  The vacant 
land will not be required in the future for these purposes either.  

 

 

5.3 If any of the land that TGI proposes to sell is currently being used in any way, 
please explain how this use will be accommodated after the sale is completed. 

Response: 

The vacant land is not in use. The only activities taking place are remediation activities 
to conclude its utility use. 

 

 

5.4 Please provide a map showing the portions of the TGI service area that are 
within 20 minutes response time under normal traffic conditions from Lochburn, 
Surrey Operations Centre and any other TGI operations centres that are 
regularly staffed by qualified emergency response personnel.  Please provide an 
estimate of the number of customers who are within 20 minutes of Lochburn, but 
who are outside of that response time from Surrey Operations Centre. 
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Response: 

Unlike the fire department / firehall model, Terasen emergency first response personnel 
are responding primarily from their current job location not the operations centres and 
musters scattered strategically across the province.  First responders to lines that have 
been hit and gas odour calls are generally Customer Service Technicians (“CST”), who 
are primarily engaged in routine customer service activities (meter exchanges, lockoffs, 
reconnects, meter investigations, etc.) when not responding to the higher priority 
emergencies (gas odour calls, hit lines, category 1 leaks).  CSTs can be home mustered 
or headquartered at smaller musters/branches or regional operations centres and 
generally operate within a few localized dispatch areas.  Dispatch areas could be a 
municipality or a subset of a municipality. In the Lower Mainland CST geographical 
areas of responsibility are established so as to minimize travel across major river 
bridges.  

Emergency Crews, which can be primary or secondary responders to hit line events and 
secondary responders to emergency leaks detected through annual survey inspections 
would not normally be required to respond to gas odour emergency calls. They may be 
headquartered in larger operational centres and musters scattered strategically 
throughout the province, however, like CSTs, they are primarily responding from their 
current job location not the operational centre or muster.  They are routinely assigned 
maintenance and capital installation work and on an as required basis dispatched to 
emergencies from their current job location. 

The average day time travel time between Lochburn and Surrey Operations Centre 
varies between 30 and 60 minutes (say 45 minutes on average) between 6 AM and 8 
PM.  Virtually all of the customers within 20 minutes of Lochburn are outside a 20 minute 
response time from the Surrey Operations Centre.  Responses to the Lochburn service 
area are currently not made by emergency response personnel mustered on the Surrey 
side of the Fraser River.  

 

 

5.5 Recently, there is increased awareness of the need for TGI to be able to respond 
effectively to emergencies resulting from causes such as a seismic event, 
flooding or terrorist activity; please discuss how this increased awareness has 
impacted the need for facilities on high ground that can act as a centre for 
emergency response and that does not require responders to cross major 
bridges in order to reach large numbers of customers. 

Response: 

There has been no recent seismic or terrorist activity in the Lower Mainland although this 
is a risk that is monitored and minimized through system designs and corporate security 
activities.  With respect to flooding, the Lower Mainland Spring 2007 flood preparation / 
emergency planning activities undertaken by Terasen Gas, municipalities and other 
utilities revealed that bridge end points could potentially be under water thereby limiting 
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the ability of emergency response teams to access areas where resources may needed 
to be deployed to. The need for facilities to be on high ground to act as emergency 
response centres has always been part of the decision making process with respect to 
facilities used as emergency response musters. 

It should be noted that the Lochburn site averages 18 meters above mean sea level and 
is surrounded by higher ground. 

 

 

5.6 TGI, Terasen Gas (Vancouver Island) Inc. and Terasen Gas (Whistler) Inc. have 
been consolidating their utility activities, and expect to complete the consolidation 
in the near future.  What impact has this consolidation had to date on staff 
numbers and the need for office and other space in the Lower Mainland, and 
specifically at Lochburn? 

Response: 

The consolidation of utility activities between TGI, TGVI and TGW centralized shared 
functions to the Surrey Operations Centre.  This caused some job loss in the Victoria 
offices with a slight increase in head count at Surrey.  The Lochburn site was not directly 
impacted. 

 

5.7 What further impact is the completion of this consolidation expected to have on 
staff numbers and the need for office and other space in the Lower Mainland, 
and specifically at Lochburn? 

Response: 

There is no further change expected in staff number and no impact to space in the 
Lower Mainland.  It is anticipated that some limited space will be retained by Terasen 
when it comes off sublease in the downtown core to meet business needs, but this can 
not be adequately addressed by the Lochburn facility as it is the downtown proximity to 
professional services and the BCUC and intervenor offices that is the basis for this 
consideration.  

 

 

5.8 Further to the previous question, please provide an estimate of the total number 
of residential, commercial and industrial customers and annual and firm peak day 
gas loads that Terasen serves in the Lower Mainland, Vancouver Island and 
Whistler in 2007, and expects to serve in 2017 and 2027.  

Response: 
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Customer
Region Class 2007 2017 2027 2007 2017 2027 2007 2017 2027

Res 519,470 619,190 698,422 55,291 66,153 74,616
Coastal Comm 56,529 59,393 61,436 33,215 35,311 36,391

Ind 963 963 963 32,732 33,228 33,228
Res 82,539 116,611 139,826 5,728 7,895 9,375

TGVI Comm 8,085 10,000 11,127 6,215 7,624 8,528
Ind 7 7 7 21,123 19,345 19,345
Res 2,206 2,506 2,806 194 223 250

TGW Comm 361 417 472 594 625 600
Ind 0 0 0 0 0 0

Notes:
The TGVI industrial annual demand is based upon the Cogen consuming 45 TJ/day and the JV consuming
12.5 TJ/day until March 31, 2007, then 9.1 TJ/day until August 15, 2008, then 8.0 TJ/day from
August 16, 2008 onwards.  Residential and Commercial account and annual demand data is based upon
the 2007 Mt Hayes LNG Storage Facility CPCN Application.  Firm Peak Day Demand for 2007 is based
upon the 2007 TGVI ACP submission, while the 2017 and 2027 figures are based upon the LNG Application.

The TGI Residential, Commercial and Industrial account and demand data is based upon the 2006
Resource Plan, note Burrard Thermal is not included.  The 2007 Firm Peak Day Demand is based
upon the 2007 TGI ACP submission, while the 2017 and 2027 figures are based upon the Resource
Plan.

The TGW figures are all based upon the 2005 Resource Plan.

Customers Annual Demand (TJ's) Core Peak Day Demand (TJ's)

934 1081 1164

109 146 169

7.2 7.6 7.8

 

 

5.9 Based on the preceding customer and load forecasts, please compare the 
current number of TGI staff in the Lower Mainland with the numbers expected in 
2017 and 2027. 

Response: 

As past history has shown there is not necessarily a direct correlation between customer 
growth percentages and total staff required. Customer growth of 36.5% from 2007 to 
2027 does not translate into a similar staff growth rate. In the period from 1996 to 2006 
customer growth has been 14.3% where staff levels have been reduced by 35.2%. 

The assessment of current and future space requirements, along with operational 
considerations were evaluated as part of the Coastal Facilities Project CPCN in 1998 
when employee levels were at 1,584, 45.9% higher than in 2006. The Coastal Facilities 
and other facilities that the Company owned or leased could accommodate all 1584 
employees.  With the subsequent staffing reductions that took place, the Company 
believes it can accommodate staffing growth that could reasonably be expected over the 
next twenty years including additional employees in the Burnaby area on the remaining 
land at Lochburn that is not being sold.  While this might require the construction of new 
facilities on the land, that would be the case whether or not the vacant land were sold,  
and as noted, such facilities could be accommodated on the land being retained.   
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5.10 Further to the previous question, please estimate what any projected increase in 
staff is expected to require in terms of additional office, shop or other space. 

Response: 

Staff increases are expected to be accommodated within the current office space. If 
additional space is required for utility staff in future, then the lease with Terasen Inc. at 
the existing Lochburn buildings will be terminated and that space can be used for utility 
purposes. 

However, it should be noted, that operational reasons other than growth could in future 
create the need for facilities at locations other than Lochburn. 

 

 

5.11 Considering the responses to the foregoing questions, please explain why TGI 
believes that any of the land at Lochburn is surplus to its current and future 
needs. 

Response: 

Please refer to the response to Question 5.9. 
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6.0 Reference: Application, p. 2 

Lower Mainland Operations 

6.1 Presently, what facilities are still leased at 1111 West Georgia, Commerce Court, 
Gilfax Central Stores, and Bainbridge Meter Shop?  If some space is still leased 
and occupied for utility purposes at the identified locations please elaborate on 
the use, appropriateness to continue leasing, and the benefits to ratepayers. 

Response: 

TGI holds a lease at 1111 West Georgia for 5 floors (9, 10, 11, 12 & 24).  TGI personnel 
do not occupy this space.  The space is subleased to tenants who pay a lease cost to 
TGI to reimburse the expense.  The lease and subsequent subleases of these floors 
expire February 28, 2013. 

Commerce Court, Gilfax Central Stores and Bainbridge Meter Shop leases have been 
terminated. 

Please  also refer to the response to Question 5.7. 

 

 

6.2 On page 19 of the 1998 CPCN for the Head Office 1111 West Georgia it states: 
“BC Gas has the right to terminate the entire lease agreement (upon 12 months 
written notice) on February 28, 2003 or at any time after February 28, 2007.”  If 
TGI did not terminate the lease after February 28, 2007 please explain why. 

Response: 

TGI did not terminate the lease after February 28, 2007 as it has a legal obligation to 
fulfill its sublease agreements in place until 2013.  TGI has, when opportunity allowed, 
surrendered appropriate floors.  

 

 

6.3 Please provide a list of all office, shop, storage and other space that TGI 
currently owns or rents in the Lower Mainland, identifying the location, size, use 
and number of employees (or contract staff) at each location.  Where some of the 
space at a location is sub-leased to others, please identify the amount of space 
and the lessee. 

Response: 

Please refer to Attachment 6.3.  The existing buildings at the Lochburn site currently 
have 6573 sq. ft. of office space leased to Terasen Inc. 
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6.4 For each rental space, please provide the current annual rental cost. 

Response: 

    2007 Annual  
Location   Rent Cost Recovery Net Cost 

1111-9 West Georgia  $543,477 $444,391 $99,086 
1111-10 West Georgia $543,477 $558,447 -$14,970 
1111-11 West Georgia $543,477 $508,547 $34,390 
1111-12 West Georgia $543,515 $380,261        $163,254 
1111-24 West Georgia $512,790 $512,790 $0 
North Vancouver Muster $ 46,800 n/a  $46,800 
Richmond Muster  $ 33,840 n/a  $33,840 

 

 

6.5 If the list provided in response to the previous question does not include the 
locations that all TGI employees in the Lower Mainland work at or out of, please 
explain. 

Response: 

The list includes all rental locations in the Lower Mainland. 

 

 

6.6 Please confirm that the Surrey Operations Building is at capacity, or identify the 
amount of vacant space there. 

Response: 

Surrey Operations has 45 vacant workstations. 
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6.7 Please explain why the surplus land at Lochburn cannot be used to replace some 
or all of the rental facilities. 

Response: 

TGI has two rental facilities in the Lower Mainland, i.e. North Vancouver and Richmond 
musters that support TGI operations.  The locations support field personnel and 
equipment storage.  They are strategically placed within the community and need to 
remain within the current community to minimize response time to emergencies. 

 

 

6.8 Could TGI construct new facilities on the surplus Lochburn land to replace some 
or all of the rental facilities?  Please provide a business case comparing the cost 
of such facilities to the rental fees. 

Response: 

TGI’s rental locations, Richmond and North Vancouver Musters, need to remain in the 
current community to meet emergency response times.  

 

 

6.9 Could TGI lease the surplus Lochburn land to a developer on a long term basis, 
in return for a long term lease at zero or minimal cost for a portion of the office or 
other space that the developer would construct on the site?  Please elaborate on 
this option. 

Response: 

Terasen Gas reviewed the option of leasing to a developer but it was not financially 
feasible due to the complexity of structuring such a long-term transaction.  Based on 
discussion with our advisor, it was determined that developers were not interested in a 
long-term structure because their business model is to develop a property, construct and 
sell to third parties.  

In any event, TGI does not need additional office space in the Burnaby area. 
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7.0 Reference: Application, p. 2 and OIC 1830 

The OIC 1830 states in section 2: “For the setting of rates and for all other purposes 
under the Utilities Commission Act, the appraised value of the plant in service (“rate 
base”) of B.C. Gas Inc. as of July 16, 1988 has been ascertained as, and is declared by 
this order, to be $582 699 000”. 

7.1 What was the net book value of the assets compared to the appraised value?  
Please provide the difference between the net book value at cost compared to 
the appraised value of the assets. 

Response: 

The net book value of the assets was established by the price paid by 74280 B.C. Ltd. 
for the assets pursuant to the Asset Purchase Agreement with BC Hydro.   

As discussed in the response to question 3.12.1, the words “appraised value” used in 
OIC 1830 are the words that appear in what is now clause 59(5)(b) of the Utilities 
Commission Act.  OIC 1830 makes it clear that the appraised value and the rate base 
value are the same thing. 

The difference between the purchase price and the rate base value (repeated below) 
was provided in Appendix B of the application. 

 

 

7.2 In Transcript page 3470 of the BC Gas Inc. 1992 Revenue Requirements 
Application (“RRA”) the utility states in regard to the acquisition premium: “No. It 
was very much allocated to the assets at the time.  It was considered part of the 
value and specifically identified in term of the underlying assets.”  Exhibit B-154 
in the 1992 RRA indicates that the “Acquisition premium paid” was $141.0 million 
and the balance at 12/31/91 per Ex. 137, Page 2.3 was $164.4 million. 



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 38 

 

Response: 

The acquisition premium of $141.0 million referenced in Exhibit B-154 of the 1992 RRA 
shows that there are two adjustments ($15.1 million for Capitalized losses for the period 
of July 16, 1988 to September 30, 1988 and $20.7 million for Tax Agreement 
adjustment) that increase the premium paid to 176.8 million. The $176.8 million in 
acquisition premium is reduced by accumulated depreciation of $12.4 million in Exhibit 
B-154 of the 1992 RRA resulting in a Balance, for the Lower Mainland Acquisition 
Premium, as at 12/31/91, of $164.4 million.  The Company believes the $141 million was 
the product of the $773 million financial consideration, less the payment in lieu of the net 
present value of income tax payable to the Province of $44 million, the $583 million 
allowed into rate base per OIC 1830, and $5 million being the amount payable in lieu of 
property purchase tax and social services tax as estimated in the agreement dated July 
15, 1988 by which the assets were transferred to 74280 B.C. Ltd. 

in Millions of Canadian $

As per 5.01 Financial Consideration per BC Hydro and 74280 agreement
716$               Purchase price at the effective date

8                     Additional net fixed assest estimated at the date of the agreement
5                     amount payable in lieu of property purchase tax and sst

44                   payment in lieu of the npv of income tax payable
773                 74280Ltd. Purchase Price 785$              Inland Purchase 

of shares from 74280
583                 Rate Base allowed per OIC 1830 583                

190                 Subtotal 202                
44                   payment in lieu of the npv of income tax payable 44                  

146                 158                

5                     5                    
141$               153$              

15.1                Capitalized losses for the period July16, 1988 15.1               
to September 30, 1988

20.7                Tax agreement Adjustment 20.7               

176.8              189.1             

22.9% Purchase Premium % 24.1%

 amount payable in lieu of 
property purchase tax and sst 

 

The Company believes it has been conservative in it’s calculation of the acquisition 
premium at 20.07% as shown in Appendix C of the application. 
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7.2.1 Please reconcile the $141.0 million to the $146,301,000 shown in 
Appendix B page 18 of the current Application. 

Response: 

Exhibit B-154 in the 1992 RRA indicates that the “Acquisition premium paid” 
balance per Ex. 137, Page 2.3 was $176.8 million with adjustments. The 
difference between the $141 million shown in Exhibit B-154 in the 1992 RRA and 
the $146 million in Appendix B page 18 of the current Application is the $5 million 
payable in lieu of property purchase tax and social services tax as estimated as 
in the agreement dated July 15, 1988 between BC Hydro and 74280 B.C. Ltd. 

 

 

7.2.2 Please show how the Lower Mainland Acquisition Premium was 
calculated.  What accounting method was used that resulted in booking 
an acquisition premium? 

Response: 

Please refer to the response to Question 7.2.  The acquisition premium is the 
difference between the carrying value of the assets in the legal books of the 
Company vs. what was allowed for rate setting purposes. 

The financial statements of the Company have been prepared in accordance with 
Generally Accepted Accounting Principles in Canada and conform in all material 
respects with International Accounting Standards on a historical cost basis.  

 

 

7.2.3 Please confirm that on page 4-6 of the BC Gas Inc. Plant Accounting 
Manual, effective January 1, 1991 includes “Premium Cost Coastal” 
account which relates to the acquisition of utility plant values. 

Response: 

Confirmed. 

Page 4-6 of the BC Gas Inc. Plant Accounting Manual, effective January 1, 1991 
regarding Retirement of Coastal Plant Retirement Units (“PRUs”) reads as 
follows: 

“Retirement of Coastal PRUs included in the 1988 acquisition utility plant values 
(Rate Base) will require an additional retirement equivalent to the premium, 
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taxes, capital losses and acquisition costs associated with such plant.  Plant 
Accounting will generate these entries.” 

The Plant Accounting Manual deals with accounting procedures for both utility 
and non-utility assets and the noted wording deals with non-utility assets.  The 
accounting procedure for non-utility assets is not a matter that is the jurisdiction 
of the Commission. 

 

 

7.2.4 Please confirm that the Lower Mainland Acquisition Premium is wholly 
contained in Account 490 (Reference 2002 Annual Report to the 
Commission, pages 61.6 and 61.7). 

Response: 

The Lower Mainland Acquisition Premium is wholly contained in Account 
490, it is not included in rate base nor does it earn a return. 

 

 

7.2.5 Is the Lower Mainland Acquisition Premium allocated to the plant 
accounts?  If so, explain.  

Response: 

The Lower Mainland Acquisition Premium is not allocated to other plant 
accounts in the regulated books but it is included in the plant accounts of the 
legal entity and reported in the appropriate asset classes in its external financial 
statements.  The “Acquisition Premium” is the result of the difference between 
Generally Accepted Accounting Principles and amounts allowed into rate base 
per OIC 1830.  

 

 

7.2.6 Please provide a copy of page 47 of the 2006 Annual Report.  Please 
confirm the “Premium” in column four is the Lower Mainland Acquisition 
Premium.  
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Response: 
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Page 47 of the 2006 Annual report provides a reconciliation of the total capital 
per the Financial Statement presentation versus total capital as per the BCUC 
Annual Report (2006). The premium, column 4 refers to the net book value of 
the Lower Mainland Acquisition Premium as at December 31, 2006. 

The difference between the purchase price in the Asset Transfer Agreement from 
BC Hydro to 74280 Ltd. versus what was allowed into rate base under OIC 1830 
gave rise to the acquisition premium. There was no acquisition premium related 
to the 1988 share purchase by Inland Natural Gas Co. Ltd. of 74280 B.C. Ltd.  
The difference in financial consideration of $12 million dollars ($785 million for 
the share purchase and $773 million for the asset transfer agreement) reflects 
the increase in net book value of assets acquired between July 16, 1988 and 
September 30, 1988, the closing dates of the two transactions.  Rate base 
increased by the same $12 million. Therefore, no “goodwill” or additional 
premium arose on the purchase of the shares. 

 

 

7.2.7 What is the amortization rate and amount of the Lower Mainland 
Acquisition Premium in 2006?  What is the rationale for using that 
amortization rate? 

Response: 

The average 2006 Lower mainland acquisition premium is $104,093,000.  The 
amortization of the Acquisition Premium for 2006 would be equivalent to the 
weighted average amortization rate of the related assets, an effective rate of 
2.4%.  The amortization rate of assets follows Generally Accepted Accounting 
Principles in Canada. 

 

 

7.3 In page 2 of the Application TGI states: “The difference between the purchase 
price of $729 million for the assets that have provided service to customers of 
TGI and the $582,699,000 allowed as rate base for those same assets 
represents the proportion of the purchased assets that were not included for rate 
making purposes and on which the Company has never earned a return on its 
investment, i.e. that are considered non-regulated for rate-setting purposes, but 
which remain on the balance sheet of TGI.”  
 

7.3.1 Please confirm that the purchase price was for the purchase of shares of 
74280 B.C. Ltd. and not from the sale of assets from 74280 B.C. Ltd. to 
Inland.  If not, please explain. 
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 Response: 

The purchase price of $729 million refers to the asset transfer agreement 
between BC Hydro and 74280 B.C. Ltd. which results in a more conservative 
valuation of the acquisition premium than using the share purchase agreement 
between 74280 B.C. Ltd. to Inland.  The purchase price of $729 million refers to 
the sale by BC Hydro and purchase by 74280 of assets; not the purchase of the 
shares of 74280 by Inland.   

The asset transfer agreement from BC Hydro to 74280 Ltd. versus what was 
allowed into rate base under OIC 1830 gave rise to the acquisition premium. 
There was no acquisition premium related to the 1988 share purchase by Inland 
Natural Gas Co. Ltd. of 74280 B.C. Ltd. The difference in financial consideration 
of $12 million dollars ($785 million for the share purchase and $773 million for 
the asset transfer agreement) reflects the increase in net book value of assets 
acquired between July 16, 1988 and September 30, 1988, the closing dates of 
the two transactions.  Rate base increased by the same $12 million.  

 

 

7.3.2 When Inland bought the shares of 74280 B.C. Ltd, please confirm that 
Inland in its financial statements held the acquisition premium and that 
the sale of shares had no effect on the financial statements of 74280 B.C. 
though the effective ownership and control of the subsidiary corporation 
changed.  If not, please explain. 

Response: 

The question appears to be erroneously confusing the amount paid over book 
value by Inland for the shares of 74280 B.C. Ltd with the acquisition premium 
that is referred to in the application on the underlying assets which is the 
difference between what OIC 1830 allowed into rate base and the amount which 
74280 BC Ltd. paid BC Hydro for the assets.  

The premium used for the pro-ration of proceeds in the Application is based on 
the difference between the price paid by 74280 B.C. Ltd versus the amount that 
was allowed in rate base pursuant to the Order in Council.  It does not relate to 
the price paid in the Share Purchase Agreement by which Inland purchased the 
shares of 74280 B.C. Ltd. 

Please refer to the response to Question 7.3.1 for a more detailed explanation on 
how the share purchase agreement did not result in an acquisition premium. 

 

 



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 44 

 

7.3.3 Please confirm that when Inland amalgamated with B.C. Gas Inc., 
Columbia Natural Gas Limited and Fort Nelson Gas Ltd. that the new 
merged entity of BC Gas Inc. carried over in its financial statements the 
acquisition premiums, if any, from each of the predecessor companies. 

Response: 

The financial statements of Inland Natural Gas Co. Ltd., B.C. Gas Inc., Columbia 
Natural Gas Limited and Fort Nelson Gas Ltd. were prepared in accordance with 
Generally Accepted Accounting Principles in Canada on a historical cost basis.  
On the amalgamation of these four companies, BC Gas Inc. continued to have its 
financial statements represented on a historical cost basis.  

Please also refer to the response to 7.3.2. The acquisition premium being 
referred to in the application is not a share purchase premium, it is the difference 
between what was actually paid for assets (not shares) and the amount allowed 
by OIC 1830 into rate base for rate making purposes.  It is true that the difference 
in rate base value and the asset values in the financial statements carried 
through the amalgamation, but the premium does not represent goodwill on a 
share purchase. 

 

 

7.3.4 If Inland Natural Gas Co. operated 74280 B.C. Ltd. as a subsidiary and 
the two companies did not amalgamate or merge, would any of the Lower 
Mainland Acquisition Premium show up in the subsidiary company (74280 
B.C. Ltd.)?  If so, explain how. 

Response: 

Yes, all of it. The acquisition premium was a result of the asset transfer 
agreement between BC Hydro and 74280 B.C. Ltd. where the financial 
consideration for the assets purchased (not shares) was $729 million which 
differed by $146 million from the amount allowed in rate base through OIC 1830.  
The subsequent share purchase by Inland Natural Gas Co. did not give rise to 
the acquisition premium. 

 

 

7.3.5 Please confirm that when Kinder Morgan, Inc. purchased the shares of 
Terasen Inc. and thus effectively controlled the shares of Terasen Gas 
Inc. that the rate base and financial statements of Terasen Gas Inc. did 
not change and any acquisition premium was in the financial statements 
of Kinder Morgan, Inc.  If not, explain. 
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Response: 

Confirmed. The fundamental difference here is that the premium we are 
discussing for 74280 B.C. Ltd was not a share purchase premium, it was the 
difference between what 74280 B.C. Ltd. paid for assets it purchased from BC 
Hydro and what it was allowed to include in rate base for rate making purposes.   

 

 

7.3.6 Please confirm that when Fortis Inc. purchased the shares of Terasen 
Inc. and thus effectively controlled the shares of Terasen Gas Inc. that the 
rate base and financial statements of Terasen Gas Inc. did not change 
and any acquisition premium was in the financial statements of Fortis Inc.  
If not, explain. 

Response: 

Confirmed, but as noted in the response to Question 7.3.5, we are not discussing 
a share purchase premium in the July 27 Application.  This series of questions 
seems to be misinterpreting the facts of the situation.  74280 B.C. Ltd. was not 
allowed to include in rate base the full purchase price of the assets (not shares) 
that it purchased from BC Hydro. This is the “acquisition premium” the Company 
is basing its proration calculations on.  The share purchase premium that arose 
from the subsequent Inland purchase of the shares of 74280 B.C. Ltd. plays no 
part in the calculations shown in Appendix B of the Application. 
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8.0 Reference: Application, p. 3 

On page 3 of the Application it states:  

“Since the demolition of the unsafe buildings and fencing off of the 7.67 acre parcel 
(shown in Appendix A), the vacant land has not been occupied by Terasen Gas or its 
employees.” 

“With regard to the vacant 7.67 acres the Company has completed numerous studies, 
water sampling and soil testing and undertaken soil remediation activities required to 
address the environmental problems that arose during the use of the land for utility 
purposes.  Environmental issues continue to be present respecting the appropriate 
treatment of the creosol piles that were the foundation support of the old buildings on the 
site.” 

“In early 2007, after negotiations with the highest bidder, a Purchase and Sale 
Agreement was signed with a purchase price of $14,850,000.” 

8.1 When were the unsafe buildings demolished? 

Response: 

The buildings were demolished in 2001. 

 

 

8.1.1 Provide details including dates and amounts of the regulatory and 
financial accounting treatment for the demolition of the buildings. 

Response: 

Please refer to the response to Question 3.7.3. Demolition costs were capitalized 
to the new buildings as part of the Coastal Facilities project.  They were not 
separately invoiced by the contactor.  

 

 

8.1.2 How were the demolition costs recovered in rates? 

Response: 

Demolition costs were included in the cost of the new Coastal Facilities assets 
and included in rate base. 
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8.2 Please confirm whether the 7.67 acres has continued to be included in the 
Terasen Gas rate base since the ‘decommissioning’ of the land.   

Response: 

The Company, through the current Application is requesting the removal of the 7.67 
acres from rate base as the activities to address environmental problems that had arisen 
during the period the land was used to provide utility service are nearing completion, i.e. 
decommissioning is not quite complete.  The 7.67 acres has continued in rate base as it 
has been used for utility purposes to complete the remediation work. 

 

 

8.3 Is the Lochburn land being sold on an “As is where is purchase” (i.e. the 
purchaser assumes any and all liabilities of any nature whatsoever relating to the 
property from and after the closing date, whether such liabilities existed prior to 
or were caused before or after the closing date and whether caused by TGI or 
otherwise)?  If not, please provide the estimated cost of any TGI liabilities relating 
to the property from and after the closing date. 

Response: 

TGI has an obligation to deliver title to the subdivided site in registerable form.  To 
achieve this, TGI has to meet various requirements as outlined by the City of Burnaby in 
Subdivision Application #04-05.  Also, TGI must demonstrate that the site complies with 
Ministry of Environment guidelines according to the Waste Management Act and 
Contaminated Site Regulations.   There will be no obligation or liabilities after the closing 
date. 

 

 

8.4 Please confirm that in the Purchase and Sale Agreement, TGI has made no 
representations or warranties with respect to the environmental condition of the 
surplus Lochburn land.  If not, please provide the estimated cost of any TGI 
environmental liabilities relating to the property from and after the closing date. 

Response: 

As per the Purchase Sale Agreement, TGI is required to deliver a Certificate of 
Compliance under the Environmental Management Act which establishes the 
environmental condition of the property for the sale. 
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9.0 Reference: Application, p. 5 

Coastal Facilities Project 

9.1 On page 5 of the current Application  it states: “In August 2004 Terasen Gas 
made an application to the Commission to transfer to rate base the representing 
the outstanding balance of the Coastal Facilities Project, due to a change in 
generally accepted accounting principles.” 

9.1.1 Please clarify the meaning of the sentence quoted above. 

Response: 

The sentence should read as follows: 

“In August 2004 Terasen Gas made an application to the Commission to transfer 
to rate base the undepreciated book value of the Coastal Facilities Project, due 
to a change in generally accepted accounting principles.” 

 

 

9.1.2 Please describe and provide references to the generally accepted 
accounting principles to which reference is made.  

Response: 

The Canadian Institute of Chartered Accountant’s Handbook Section 1100 
“Generally Accepted Accounting Principles” establishes standards for financial 
reporting and describes what constitutes Canadian Generally Accepted 
Accounting Principles (“GAAP”) and the sources to follow or consult to comply 
with GAAP.  
 
Paragraph 1100.03 states that: “An entity should apply every primary source of 
GAAP that deals with the accounting and reporting in financial statements of 
transactions or events encountered by the entity. [OCT. 2003]” 
 

Paragraph 1100.02 further defines primary sources of GAAP as follows: 

c) Primary sources of generally accepted accounting principles 
(primary sources of GAAP) are, in descending order of authority: 
(i) Accounting Handbook Sections 1300-4460, including Appendices 

and Board Notices; 
(ii) Accounting Guidelines, including Appendices and Board Notices; 
(iii) Abstracts of Issues Discussed by the Emerging Issues Committee 

(EIC Abstracts), including Appendices; 



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 49 

 

(iv) Background Information and Basis for Conclusions documents 
accompanying pronouncements described in (i)-(ii), including 
Appendices; 

(v) Illustrative material1 of those pronouncements described in (i)-(iv); 
and 

(vi) Implementation Guides authorized by the Board. 
 

 
All Accounting Guidelines are now considered a primary source of GAAP and must be 
followed when applicable, despite the issue that there is not a Handbook Section issued 
on Variable Interest Entities.     
 
In order for Terasen Gas Inc. to comply with GAAP, Accounting Guideline-15 (“AcG-15”) 
must be applied for its fiscal year commencing January 1, 2005.  
 
AcG-15, Consolidation of Variable Interest Entities (“VIEs”) expands the concept of 
control beyond the ownership of voting rights. The Guideline requires enterprises to 
identify VIEs in which they have an interest, determine whether they are the primary 
beneficiary of such entities and, if so, to consolidate them.  
 
A VIE is an entity in which: 
 

• the equity is not sufficient to permit that entity to finance its activities without 
external support; or 

 
• equity investors lack either voting control, an obligation to absorb expected 

losses or the right to receive expected residual returns. 
 
A primary beneficiary is an enterprise that will absorb a majority of a VIE’s expected 
losses and/or receive a majority of its expected residual returns. 
 
Under AcG-15 the synthetic lease was considered a VIE and with Terasen Gas as the 
primary beneficiary, the Company was required to consolidate the VIE.  
 
 

 

                                                 

1  Illustrative material includes the decision tree and examples embedded in EMPLOYEE FUTURE 
BENEFITS, Section 3461, and the examples embedded in INCOME TAXES, Section 3465, and 
EARNINGS PER SHARE, Section 3500. 
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10.0 Reference: Application, pp. 5-7 

Coastal Facilities Project Benefits Exceeded Expectations 

10.1 Please explain the relevance of this section to the Application.  

Response: 

Terasen Gas is demonstrating that the financial case for the Coastal Facilities Project 
and subsequent determination that it was in the public interest was not predicated on the 
sale of the surplus land.  Notwithstanding that, the benefits without the sale of the land 
proceeds have far exceeded the financial expectations that were put forth in the 1998 
Coastal Facilities Project.  

 

 

10.2 The Application on page 7 states: “Terasen Gas is the owner of the 7.67 acres of 
vacant land that is no longer required for the provision of utility service.”  Has this 
been the case since the vacating and demolition of the buildings on the property?  
Alternatively, from what date has the property no longer been required?  

Response: 

A distinction must be made between the terms “no longer required for utility service” and 
“included in rate base”.  The rate base amount of $1,136,155 has not been removed 
from rate base as activities required to address the environmental problems that had 
arisen during the period the land was used to provide utility service were still ongoing.  
As those activities are nearing completion the 7.67 acres of land is no longer required for 
utility service.  Terasen Gas is therefore applying for approval to dispose of the 7.67 
acres of vacant land and coincidentally to remove from rate base the amount associated 
with the vacant land.  
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11.0 Reference: Application, p. 6 

11.1 Please confirm that the benefits from reduced lease costs is not reduced by the 
costs to acquire office space at the Lochburn and Surrey sites (e.g. costs of 
synthetic lease, debt interest, and return on equity, and other maintenance 
costs)? 

Response: 

The synthetic lease, and construction option recommended by the Company in the 1998 
Coastal Facilities Project CPCN application was the lowest cost alternative and was 
approved by the Commission.  

The table on page 6 of the Application was intended to, and does, show the anticipated 
benefits as compared to the actual benefits.  The table was not intended to show the 
costs. 

Lease costs savings were projected at the time and the actual savings to date on the 
leases have far exceeded those that had been anticipated.  Therefore the overall 
benefits have exceeded those anticipated by the Company in the application.  

As noted at page 5 of the Application, the costs of the Project were approximately 
$400,000 under budget. 
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12.0 Reference: Application, pp. 7-14 

ATCO Decision by the Supreme Court of Canada (“ATCO Decision”) 

12.1 The majority judgment of the Supreme Court of Canada states that “the limits of 
the powers of the Board (“AEUB”) are grounded in its main function of fixing just 
and reasonable rates (“rate setting”) and in protecting the integrity and 
dependability of the supply system” (para. 7).   

In light of the ATCO Decision, please confirm that the Commission has the 
jurisdiction to approve utilities’ applications for a Certificate of Public 
Convenience and Necessity (“CPCN”), which may involve disposition and 
replacement of non-productive assets. 

Response: 

Sections 45 and 46 of the Utilities Commission Act deal with certificates of public 
convenience and necessity, and the procedure on applications for CPCNs.  As noted in 
the response to question 2.3.1, subsections 1, 2, 4 and 5 of section 45 relate to the 
requirement for a CPCN where construction of, or an extension of, a public utility plant or 
system is to be undertaken.  The judgment of the Supreme Court of Canada in the 
ATCO case did not involve consideration of legislation similar to section 45 of the 
Utilities Commission Act.   

Subsection 45(1) of the Utilities Commission Act requires a person to obtain from the 
Commission a certificate of public convenience and necessity before beginning 
construction or operation of a public utility plant or system, or an extension of either.  
The combination of subsection 45(1) and subsection 46(3) provides the Commission 
with jurisdiction to grant a CPCN for construction and operation of a public utility plant or 
system.  The effect of those provisions of the Act is that the Commission issues or 
refuses to issue a CPCN (see subsection 46(3)), the Commission does not “approve” the 
application for a CPCN. 

While the construction of a public utility plant or system, or an extension of either, may 
involve the disposition or replacement of non-productive assets, subsection 45(1) does 
not provide the Commission with jurisdiction to approve the disposition of public utility 
assets.  If a public utility intends to dispose of assets, other than in the ordinary course of 
business, then approval of the Commission must be obtained.  The Commission’s 
jurisdiction to approve such a disposition arises from section 52 of the Utilities 
Commission Act, not from section 45.  If the disposal of assets is within the ordinary 
course of business Commission approval is not required.  Commission approval of the 
acquisition of assets by public utility is not required, so the replacement of assets (be 
they productive or non-productive assets) by a public utility does not require Commission 
approval. 
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12.2 Subsection 45(6.2)(c) of the Utilities Commission Act (“UCA”) in reference to a 
CPCN states that the Commission may “determine the manner in which any 
expenditures referred to in the plan can be recovered in rates”.   

Please confirm that the Commission has the jurisdiction to approve the amount of 
expenditure (net of proceeds from disposition or replacement of non-productive 
assets) for a CPCN application to be included and recovered in rates.  If not, 
please explain. 

Response: 

Terasen Gas does not confirm the statement in the question. 

The question confuses the Commission’s jurisdiction under subsection 45(1) of the 
Utilities Commission Act with the Commission’s jurisdiction under subsection 45(6.2).   

If the question is intended to refer to the Commission’s jurisdiction when Order No. C-14-
98 was made in 1998, it must be noted that subsections 6.1 and 6.2 of section 45 were 
added to of the Utilities Commission Act in 2003 by the Utilities Commission Act, 2003.  
The jurisdiction the Commission has under subsection 45(6.2) did not exist in 1998. 

Further, as noted in the response to Question 2.3.1, section 45 of the Act deals with a 
number of quite separate topics.  The fact that the separate topics are found within one 
section does not transfer or assign the Commission’s jurisdiction under one subsection 
to another subsection. 

The Commission’s jurisdiction under subsection 45(1), which requires a person to obtain 
from the Commission a certificate of public convenience and necessity before beginning 
construction or operation of a public utility plant or system, or an extension of either, is to 
issue or refuse to issue the CPCN.  Under subsection 46(3) the Commission has 
jurisdiction to attach terms to the right or privilege granted by the CPCN.  Those terms 
must relate to the right or privilege granted by the CPCN.  The Commission does not 
have a rate making jurisdiction when considering an application for a CPCN for a public 
utility plant or system.   

That is not to say that in its consideration of an application for a CPCN for the 
construction of a public utility plant or system the Commission cannot consider how the 
plant or system may effect rates; but such consideration is to be part of the 
Commission’s determination if a CPCN should be issued or refused.  On an application 
under subsection 45(1) the Commission is to determine if a CPCN should be issued; the 
Commission does not determine rates on such an application. 

Subsections 6, 6.1 and 6.2 of section 45 do not relate directly to the issuance of, or 
refusal to issue, a CPCN.  Subsection 6.1 requires a public utility to file certain plans with 
the Commission.  Subsection 6.2 grants the Commission certain jurisdiction after receipt 
of a plan filed under subsection 6.1; the Commission has no jurisdiction under 
subsection 6.2 until it receives a plan filed under subsection 6.1.  Clause 45(6.2)(c) 
provides the Commission with jurisdiction to determine the manner in which 
expenditures identified in a plan (filed as required under 6.1 and that has been received 
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by the Commission) can be recovered in rates.  In effect, clause 45(6.2)(c) provides the 
Commission with a limited rate-determination jurisdiction, but that jurisdiction can only be 
exercised in relation to a plan of the type set out in subsection 45(6.1). 

In respect of this Application under section 52 of the Act for Commission approval of the 
disposition of the vacant lands at Lochburn, there is no plan of the type referenced in 
subsection 45(6.1) before the Commission and therefore the jurisdiction of the 
Commission under subsection 45(6.2) cannot arise.  Also, as discussed above, in 1998 
the provisions of subsections 6.1 and 6.2 did not exist, and accordingly the Commission 
could then have had no jurisdiction under what is now subsection 45(6.2). 

The question refers to “net of proceeds from disposition or replacement of non-
productive assets”.  It is not clear to what those words are intended to refer, since clause 
45(6.2)(c) does not contain those words.  But in any event, clause 45(6.2)(c) is not 
applicable to this Application. 

 

 

12.3 The ATCO Decision on paragraph 77, the Court states: 

“This is not to say that the Board can never attach a condition to the approval of 
sale.  For example, the Board could approve the sale of the assets on the 
condition that the utility company gives undertakings regarding the replacement 
of the assets and their profitability.  It could also require as a condition that the 
utility reinvest part of the sale proceeds back into the company in order to 
maintain a modern operating system that achieves the optimal growth of the 
system.” (emphasis added) 

Order No. C-14-98, Direction No. 4, states: 

“The Commission approves the sale of surplus land at Lochburn providing the 
net proceeds are used for the benefit of utility ratepayers.” 

12.3.1 Please comment on whether or not the sale of the land that is the subject 
of the Application has been approved by the Commission?  If so, please 
explain why further approval is required?  If so, please also comment on 
whether or not the Application should be considered a request of the 
Commission to reconsider the “net proceeds” condition attached to the 
approval of the sale? 

Response: 

The portion of paragraph 77 of the majority judgment of the Supreme Court of 
Canada in the ATCO case must be put in context.  The complete paragraph 77 
reads as follows: 
 
 Consequently, in order to impute jurisdiction to a regulatory body to allocate 

proceeds of a sale, there must be evidence that the exercise of that power is a 
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practical necessity for the regulatory body to accomplish the objects prescribed 
by the legislature, something which is absent in this case (see National Energy 
Board Act (Can.) (Re), [1986] 3 F.C. 275 (C.A.)).  In order to meet these three 
goals, it is not necessary for the Board to have control over which party should 
benefit from the sale proceeds.  The public interest component cannot be said to 
be sufficient to impute to the Board the power to allocate all the profits pursuant 
to the sale of assets.  In fact, it is not necessary for the Board in carrying out its 
mandate to order the utility to surrender the bulk of the proceeds from a sale of 
its property in order for that utility to obtain approval for a sale.  The Board has 
other options within its jurisdiction which do not involve the appropriation of the 
sale proceeds, the most obvious one being to refuse to approve a sale that will, 
in the Board's view, affect the quality and/or quantity of the service offered by the 
utility or create additional operating costs for the future.  This is not to say that 
the Board can never attach a condition to the approval of sale.  For example, the 
Board could approve the sale of the assets on the condition that the utility 
company gives undertakings regarding the replacement of the assets and their 
profitability.  It could also require as a condition that the utility reinvest part of the 
sale proceeds back into the company in order to maintain a modern operating 
system that achieves the optimal growth of the system. 

 
The August 20, 1998 Application of BC Gas Utility Ltd. (now Terasen Gas Inc.) 
relating to the Coastal Facilities Project was an application for a certificate of 
public convenience and necessity.  The 1998 application was summarized in the 
August 20, 1998 covering letter as follows: 
 
 The Coastal Facilities Project – 1998 (the “Project”) consists of operating 

buildings located at the Lochburn site in Burnaby, B.C. and at the Fraser Valley 
sit in Surrey, B.C. 

 
 The Project is a refinement of our previous Coastal Facilities application which 

was approved by the Commission in 1995.  A key theme of the Project is 
centralization through the creation of a main operating centre at the Fraser Valley 
site, while maintaining proper service coverage for the Metro Distribution system 
(i.e. the north side of the Fraser River) at the Lochburn site.  The buildings are 
designed to provide adequate and safe facilities for the employees to render 
quality service to customers. 

 
 The increased focus at Fraser Valley has resulted in recommending a four floor 

office building.  This will be the main centre of activity for existing operations, and 
may become even more central as BC Gas continues to reduce its dependence 
on BC Hydro.  In addition, a reduction in presence at 1111 West Georgia is 
planned. 

 
 BC Gas also wishes to highlight the adoption of an innovative financing 

technique which should reduce customer rate impacts as a result of this Project.   
While the approach is unique to this application, it is hoped that the Commission 
will view this favourably as an indication of the Company's effort to approach 
issues from a broader perspective than the traditional regulatory approach. 

 
  
The 1998 Application did not seek Commission approval for the disposition of 
land at Lochburn under section 52 of the Utilities Commission Act.   
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Order No. C-14-98 refers to the application by BC Gas Utility Ltd. for a CPCN 
and is entitled “Certificate of Public Convenience and Necessity”.  Preamble M. 
to that Order notes that the August 20, 1998 Application was an application for a 
CPCN.  Order No. C-14-98 does not make reference to section 52 of the Utilities 
Commission Act, nor does that Order refer to an application by BC Gas Utility 
Ltd. for approval of the disposition of land at Lochburn (or elsewhere). 
 
Order No. C-14-98 does say, in section 4 of the Order: 
 
 The Commission approves the sale of surplus land at Lochburn providing the net 

proceeds are used for the benefit of utility ratepayers.  If BC Gas proposes to 
credit less than 100 percent of the net proceeds of the land sales to utility 
ratepayers, it is directed to request and justify Commission approval for its 
proposed course of action. 

 
Approval of the type referenced in section 4 of the Order was not requested in 
the August 20, 1998 Application.  Section 4 does not say that Commission 
approval of the sale of land granted pursuant to section 52 of the Utilities 
Commission Act.  The current Application identifies specifically what land at 
Lochburn is to be the subject of the disposition, and seeks Commission approval 
for that disposition; Order C-14-98 does not identify what land at Lochburn can 
be sold, other than by referring to “surplus land”. 
 
Order No. C-14-98 issued to BC Gas Utility Ltd. a certificate of public 
convenience and necessity, consistent with what the August 20, 1998 application 
sought.  BC Gas Utility Ltd. did not seek Commission approval under section 52 
of the Utilities Commission Act, and Order No. C-14-98 does not purport to 
provide approval under that section. 
 
Section 52 of the Utilities Commission Act requires that a public utility must not, 
except for a disposition in the ordinary course of business, dispose of or 
encumber the whole or part of its property without first obtaining the 
Commission’s approval.  Now that the specific part of the Lochburn property that 
is to be sold has been identified, and is in close to a condition in which it can be 
sold, it is appropriate for an application to be made pursuant to section 52 for 
Commission approval of the disposition. 
 
This July 27, 2007 Application is not an application for reconsideration of Order 
C-14-98, which was the issuance of a CPCN.  This Application is an application 
pursuant to section 52 of the Utilities Commission Act for Commission approval 
of the disposition of a 7.67 acre parcel of land at Lochburn.  There has been no 
previous application for the required section 52 approval. 
 
In any event, each application to the Commission must be considered on its 
merits and the facts then known, taking into account the legislative framework 
and the Commission’s jurisdiction.  The Commission’s obligation to consider the 
application before it, and to make a legally correct decision, is not to be fettered 
by a decision or determination that the Commission has made in the past. 
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Terasen Gas Inc. has applied to the Commission pursuant to section 52 of the 
Utilities Commission Act for approval of the sale of a 7.67 acre parcel of land at 
Lochburn.  The application is based on the facts that are set out in the 
Application and are now before the Commission.  Terasen Gas Inc. expects that 
the Commission will decide the application based on its merits and the facts 
presented in this proceeding, taking into account the legislative framework and 
the Commission’s jurisdiction.  
 

 

12.3.2 Please comment on whether or not the “net proceeds” condition is 
beyond the jurisdiction of the Commission? 

Response: 

In responding to this question it has been assumed that the reference to “net 
proceeds” is a reference to section 4 of Order No. C-14-98 (reproduced above). 
 
As discussed in the response to Question 12.3.1: 
 
 The 1998 Application did not seek Commission approval for the disposition of 

land at Lochburn under section 52 of the Utilities Commission Act.   
 
 Order No. C-14-98 refers to the Application by BC Gas Utility Ltd. for a CPCN 

and is entitled “Certificate of Public Convenience and Necessity”.  Preamble M. 
to that Order notes that the August 20, 1998 Application was an application for a 
CPCN.  Order No. C-14-98 does not make reference to section 52 of the Utilities 
Commission Act, nor does that Order refer to an application by BC Gas Utility 
Ltd. for approval of the disposition of land at Lochburn (or elsewhere). 

 
In 1998 there was not (and now there is not) jurisdiction under section 45 or 46 of 
the Utilities Commission Act for the Commission to impose a “net proceeds” 
condition as a condition of a certificate of public convenience and necessity.   
 
 

 

12.3.3 In circumstances where the utility plans to replace the asset to be sold by 
another asset that will provide the same or similar service, is it within the 
Commission’s jurisdiction to condition the approval of the sale by directing 
that the sale proceeds be to the credit of ratepayers by allocating the sale 
proceeds to the purchase of the “replacement asset”? 

Response: 

Commission approval of the sale (disposition) of property of a public utility is only 
required where the sale (disposition) is not in the ordinary course of business. 
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In responding to this question it has been assumed that the question is referring 
to a disposition of property of a public utility, that the disposition is other than in 
the ordinary course of business, and that an application has been made pursuant 
to section 52 of the Utilities Commission Act for Commission approval of the 
disposition.   
 
As discussed in the response to Question 2.2, the conclusion of the majority of 
the Supreme Court of Canada in the ATCO case was that the AEUB did not have 
jurisdiction to allocate the proceeds of the sale of the asset of a public utility.  
Similarly, the Commission does not have jurisdiction under subsection 52(2) to 
allocate the proceeds of the sale of a utility asset, and therefore does not have 
jurisdiction to make its approval of the disposition of the Lochburn property by 
imposing a condition that requires that the sale proceeds be allocated to the 
credit of ratepayers.  In the AEUB’s Decision that led to the Supreme Court of 
Canada judgment in ATCO the AEUB ordered that a portion of the proceeds of 
the sale be allocated to the credit of ratepayers.  Both the Alberta Court of 
Appeal and the Supreme Court of Canada decided that the AEUB did not have 
that jurisdiction.  Whether the allocation to ratepayers is by way of a reduction in 
their rates or by way of a direction that the sale proceeds be used to purchase 
the “replacement asset”, it remains an allocation to ratepayers.  
 
 

 

12.3.3.1 Alternatively, is it within the Commission’s jurisdiction to include 
in rate base the purchase price of the “replacement asset” less 
the “net proceeds”?  Were these types of conditions 
contemplated by the Court in the above quote from the ATCO 
case?  

Response: 

The question refers to the conditions contemplated by the Supreme Court 
of Canada in the quotation from paragraph 77 of the majority judgment of 
the Supreme Court of Canada in the ATCO case.  The whole of 
paragraph 77 is included in the response to Question 12.3.1. 
 
Paragraph 77 is part of the majority judgment that addresses the second 
argument of the City of Calgary, being the City's submission that the 
power to allocate the proceeds from the sale of the utility's assets is 
necessarily incidental to the express powers conferred on the AEUB by 
the legislative provisions that are the equivalent of section 52 of the 
Utilities Commission Act.  As set out in paragraph 72 of the judgment, the 
City of Calgary argued that AEUB must necessarily have the power to 
allocate sale proceeds as part of its discretionary power to approve or 
refuse to approve a sale of assets.  The City submitted that this power to 
allocate sale proceeds results from the authority granted to the AEUB to 
attach a condition to an order it makes approving such sale.  Bastarache, 
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J., for the majority, disagreed with that submission of the City of Calgary.  
In paragraphs 73 and 74 the majority judgment discusses the doctrine of 
jurisdiction by necessary implication.  Paragraph 75 states: 
 
 In the case at bar, s. 15 of the AEUBA, which allows the Board to impose 

additional conditions when making an order, appears at first glance to be 
a power having infinitely elastic scope.  However, in my opinion, the 
attempt by the City to use it to augment the powers of the Board in 
s. 26(2) of the GUA must fail.  The Court must construe s. 15(3) of the 
AEUBA in accordance with the purpose of s. 26(2).[s. 26(2) of the GUA 
and s. 15(3) of the AEUBA are at pp. 7 and 8 of the July 27 Application] 

 
In paragraph 76 the judgment refers to the three broad reasons for the 
requirement that a sale must be approved by the regulatory tribunal.  
Those three reasons are set out at pages 12 and 13 of the July 27 
Application.  Paraphrasing, the three reasons are to prevent the utility 
from degrading service; to ensure the utility maximizes the aggregate 
economic benefits of its operations; and to seek to prevent favouritism 
toward investors.  Paragraph 77 of the judgment, as set out in the 
response to question 12.3.1, follows the reference to those three reasons.  
Following paragraph 77 are paragraphs 78 and 79, which are referenced 
on page 13 of the July 27 Application.  In those paragraphs Mr. Justice 
Bastarache stated that allowing the AEUB to confiscate the net gain of 
the sale under the pretence of protecting rate-paying customers and 
acting in the "public interest" would be a serious misconception of the 
powers of the AEUB to approve a sale. 
 
It is in the context of that part of the judgment, which addresses the 
argument of the City of Calgary that the power to allocate the proceeds 
from the sale of the utility's assets is necessarily incidental to the express 
powers conferred on the AEUB, that paragraph 77 and the quotation in 
this question must be considered. 
 
Paragraph 77 is referring back to the three reasons (or goals) set out in 
paragraph 76 of the judgment and paraphrased above.  Paragraph 77 of 
the judgment considers if the power to allocate the proceeds from the 
sale of a utility's assets (such as might be suggested by the wording in 
subsection 52(2) of the Utilities Commission Act) is necessary for the 
regulatory agency to meet the three reasons (or goals) for the 
requirement that approval of the disposition of utility assets must be 
obtained.  In paragraph 77 the Court is saying that the public interest 
component is not sufficient to impute to the AEUB (or in respect of this 
Application, to the BCUC) the power to allocate the profits from the sale 
of assets.  As set out in the sentence preceding the quotation from 
paragraph 77 in the preamble to this set of questions, the AEUB can 
refuse to approve a sale that will affect the quality and/or quantity of the 
service offered by the utility or will create additional operating costs in the 
future.   
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The quotation in the preamble to this series of questions then follows.  
The discussion in that quotation relates to the three reasons for the 
requirement that the sale of utility assets must be approved by the 
regulatory agency.  The part of the judgment in the quotation is saying 
that the regulatory agency could attach a condition to its approval of the 
sale if the condition is necessary for the Board to meet a goal (or reason) 
set out in paragraph 76 of the judgment.  In other words, if a condition 
were required to prevent the utility from degrading service, or were 
required to ensure that its operations are maximized, or were required to 
prevent favouritism toward investors, such a condition would come within 
the jurisdiction of the regulatory agency.  In the circumstances of this 
Application, none of those reasons is present.  The sale of the 7.67 acres 
will not degrade service.  The 7.67 acres is not required to ensure the 
efficient or economic operation of the utility.  The sale of the 7.67 acres is 
the sale of land that will no longer be required for utility service; the sale is 
not being undertaken remove utility assets from service so as to benefit 
the investors in the Company. 
 
This question ask if it is within the Commission’s jurisdiction to include the 
rate base the purchase price of the replacement asset less the net 
proceeds from the sale of an asset that is replaced.  The answer is that it 
will depend of the circumstances.  Assume the utility has a fleet of small 
vehicles.  In the ordinary course of business the utility will sell vehicles 
and replace the sold vehicle with a new vehicle.  The effect of the 
accounting treatment of the proceeds of such sale is that the purchase 
price of the new vehicle less the net proceeds from the sale of the old 
vehicle is included in rate base; and this is appropriate. 
 
In the circumstances of the disposition of the 7.67 acres of Lochburn land 
it would not be appropriate for the amount in rate base to reflect the cost 
(purchase price) of the Coastal Facilities Project less the net sale 
proceeds from the sale of the 7.67 acres of Lochburn land. 
 
It was determined that two buildings at Lochburn were unsafe and had to 
be demolished.  After much investigation, and knowing that those two 
buildings could no longer be used, it was determined that the best project 
to meet the operations and space requirements of the utility was the 1998 
Coastal Facilities project as set out in the August 1998 CPCN Application.  
The purpose of the 1998 Coastal Facilities project was not to free up land 
so that vacant land could be sold with the gain going to the utility and its 
shareholders; rather the purpose of the 1998 Coastal Facilities project 
was to proceed with the project that provided the best solution from the 
perspective of the utility’s requirements and the need to serve customers.  
The Commission considered the 1998 Coastal Facilities project, 
recognized that it was in the interests of the utility and its customers, and 
issued a CPCN.  The 1998 Coastal Facilities project was in the interests 
of the utility and its customers, whether or not any land was sold at 
Lochburn.   
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The 1998 Coastal Facilities project was not the simple “replacement” of 
buildings at Lochburn with buildings at another location.  Because the 
buildings at Lochburn had to be demolished, there effectively were no 
buildings at Lochburn to replace.  The 1998 Coastal Facilities project was 
a stand-alone project that was in the interests of the utility and its 
customers independent of what might happen in the future with land at 
Lochburn that would become vacant.  The evidence in the Applications 
demonstrates that the benefits of the 1998 Coastal Facilities project have 
occurred, and are greater than forecast. 
 
The jurisdiction of the Commission is to approve or not approve the 
disposition of the 7.67 acres.  The evidence is clear that the 7.67 will not 
be required for utility purposes, and there is no proper basis for the 
Commission to fail to grant its approval of the disposition.  There is no 
jurisdiction for the Commission to condition its approval on any basis 
similar to that suggested in this question. 
 

 

12.3.4 Please comment on the meaning of “and their profitability” in the above 
quote from the ATCO case. 

Response: 

As discussed in the response to Question 12.3.3, there is jurisdiction for the 
Commission to attach a condition to an approval of the disposition of utility 
property only if the reason relates to the reasons why regulatory approval is 
required for such a disposition.   

Assuming such a reason were present (which it is not in the circumstances of this 
Application) then the sentence including the words “or their profitability” would be 
applicable.  An example might be the following:  if land were being used for utility 
purposes and the utility company owning the land wished to develop the land 
through a non-utility affiliate for non-utility purposes, the regulatory commission 
might approve the disposition of the land but on the condition that the utility 
customers not be adversely affected by the sale through the provision of 
replacement property to the utility which was as profitable (i.e. would be no more 
costly to customers).   
 
The circumstances of the sale of the Lochburn land are very different from the 
example above.  The land at Lochburn became vacant because the two buildings 
at Lochburn had to be demolished and because it was determined that it was in 
the best interests of the utility and its customers that the 1998 Coastal Facilities 
project proceed with the main operations centre and the main office space being 
located in Surrey.  
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12.4 TGI’s 1998 CPCN Application for the Coastal Facilities Project posits that a loss 
on building disposal is expected to be mitigated by a gain on the sale of land (at 
Lochburn) and forecasts that the total direct capital cost of the project ($62.6 
million) would be reduced by the estimated proceeds of Lochburn land sales of 
$7.6 million to have a net project cost of $55.0 million (reference: page 5 of the 
1998 CPCN). 

12.4.1 Please confirm that in light of the ATCO Decision, the Commission 
approval of sales of surplus land at Lochburn in Commission Order No. 
C-14-98 as part of the CPCN approval for the Coastal Facilities Project is 
within the Commission’s jurisdiction.  If not, explain 

Response: 

The reference in the preamble to this question to page 5 of the 1998 CPCN has 
been interpreted as a reference to page 5 of the August 20, 1998 Application for 
a CPCN, since Order C-14-98 that granted the CPCN does not have a page 5. 
 
Terasen Gas does not confirm the statement in the question.  As discussed in 
the responses to questions 2.3.1, 12.1 and 12.2, the jurisdiction of the 
Commission under the provisions of the Utilities Commission Act that deal with 
certificates of public convenience and necessity does not include the jurisdiction 
to order or approve the sale of property.  The Commission’s jurisdiction to 
approve the disposal of public utility property is exclusively in section 52 of the 
Utilities Commission Act, and in 1998 there was no application before the 
Commission seeking approval of a disposition of property. 
 
The August 20, 1998 Application, to which Order C-14-98 relates, was an 
application for a certificate of public convenience and necessity for the 
construction and operation of public utility plant; it was not an application for 
Commission approval of the disposal of land at Lochburn.  The ATCO Decision 
of the Supreme Court of Canada does not address the jurisdiction of the 
Commission in respect of an application for a CPCN for the construction of public 
utility plant. 
 
The preamble to this question refers to page 5 of the August 20, 1998 Application 
for a certificate of public convenience and necessity.  That reference is to the 
Executive Summary of the 1998 CPCN Application.  The 1998 CPCN Application 
also put forward a proposal for financing the Coastal Facilities project through a 
synthetic lease, which is discussed later in that application and which resulted in 
significant savings to customers while resulting in no return to the utility.    
 
 

 

12.4.2 Please confirm that in light of the ATCO Decision and the Subsection 
45(6.2)(c) of the UCA, the Commission approval of crediting 100% net 
proceeds of the Lochburn land sales to the Coastal Facilities Project cost 
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(i.e. for the benefit of utility ratepayers) in Commission Order No. C-14-98 
as part of the CPCN approval for this project is within the Commission’s 
jurisdiction.  If not, explain. 

Response: 

Terasen Gas does not confirm the statement in the question. 
 
Order C-14-98 was made in 1998; subsection 45(6.2) did not exist in 1998, it 
came into force in 2003. 
 
The Commission’s jurisdiction under subsection 45(6.2), including clause (c), 
only arises after the Commission has received a plan filed under subsection 
45(6.1).  The Commission’s jurisdiction under clause 45(6.2)(c) is limited to 
determining the manner in which expenditures referred to in a plan filed under 
subsection 45(6.1) can be recovered in rates.  The August 20, 1998 Application, 
which led to Order C-14-98, was for a certificate of public convenience and 
necessity, it had nothing to do with a plan filed under subsection 45(6.1). 
 
Please see the response to question 12.2 for a more thorough discussion of the 
Commission’s jurisdiction under clause 45(6.2)(c) of the Utilities Commission Act.   
 
 

 

12.4.3 Is TGI willing to provide a legal opinion on whether the ATCO Decision is 
applicable to the disposition of land at Lochburn contemplated under the 
1998 Coastal Facilities Project CPCN Application?  If yes, please file 
TGI’s legal opinion accordingly. 

Response: 

The 1998 Coastal Facilities Project Application was an application for a CPCN for 
the construction of the Coastal Facilities Project; it did not apply for the 
disposition of land at Lochburn or elsewhere. 
 
The decision of the Supreme Court of Canada in the ATCO case relates primarily 
to the jurisdiction of a regulatory board on an application for approval of the 
disposition of utility property where the legislation was the equivalent to section 
52 of the Utilities Commission Act.  The ATCO Decision does not specifically 
relate to the jurisdiction of a regulatory tribunal when it is considering a CPCN 
application. 
 
The ATCO case and the jurisdiction of the Commission with respect to an 
application for Commission approval of the disposition of utility property under 
section 52 of the Utilities Commission Act is extensively discussed in the July 27 
Application and in responses to questions in this information request.   
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Please also refer to the responses to Questions 2.3.1, 12.1, and 12.2.   
 
TGI’s July 27, 2007 Application was guided by legal advice, as have been the 
responses to the questions relating to Commission jurisdiction in this information 
request.  TGI does not believe it appropriate to file legal advice as evidence in a 
proceeding. 
 
 

 

12.4.4 Is TGI willing to provide a legal opinion on whether the Commission’s 
approval of disposition of the surplus land at Lochburn and proceeds 
thereof to the benefit of utility ratepayers in Commission Order No. C-14-
98 is inconsistent with the ATCO Decision.  If yes, please file TGI’s legal 
opinion accordingly. 

Response: 

Please also refer to the response to Question 12.4.3.   
 
The decision of the Supreme Court of Canada in the ATCO case relates primarily 
to the jurisdiction of a regulatory board on an application for approval of the 
disposition of utility property where the legislation was the equivalent to section 
52 of the Utilities Commission Act.  The ATCO Decision does not specifically 
relate to the jurisdiction of a regulatory tribunal when it is considering a CPCN 
application. 
 
As set out in the responses to other questions in this information request, the 
Commission’s jurisdiction relating to CPCN applications does not include the 
jurisdiction to include as a condition of a CPCN that the proceeds of other 
property be for the benefit of ratepayers.   
 
TGI’s July 27, 2007 Application was guided by legal advice, as have been the 
responses to the questions relating to Commission jurisdiction in this information 
request.  TGI does not believe it appropriate to file legal advice as evidence in a 
proceeding. 
 

 

12.4.5 In the ATCO Decision (paragraph 77), the Court states: “…the Board 
could approve the sale of the assets on the condition that the utility 
company gives undertakings regarding the replacement of the assets and 
their profitability”.  Does it suggest that the Court accepts a condition 
which the Commission could impose on the replacement of assets, that 
the gain on the vacant Lochburn land could be transferred to the new 
construction assets as a result of the Coastal Facilities Project, thus 
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reducing the net addition of the CPCN project cost to the rate base?  
Please discuss.  

Response: 

No. 

The whole of paragraph 77 of the ATCO Decision is included in the response to 
Question 12.3.1 above, and the quotation in the first sentence of the question is 
discussed in the responses to the 12.3 series of questions.  Please refer to those 
responses, and in particular the response to Question 12.3.3.1. 

 

 



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 66 

 

13.0 Reference: Application, pp. 7-14 

ATCO Decision 

The ATCO Decision reiterates that the ownership of the assets is clearly that of the utility 
and the ownership of the asset and entitlement of profits or loss upon its realization are 
one and the same (para. 67). In paragraph 67 of the ATCO Decision, the majority 
judgment states that “the fact that the utility is given the opportunity to make a profit on 
its services and a fair return on its investment in its assets should not and cannot stop 
the utility from benefiting from the profits which follow the sale of assets.” 

The majority judgment states in paragraph 63 of the ATCO Decision: 

“Under the regulatory compact, the regulated utilities are given exclusive rights to 
sell their services within a specific area at rates that will provide companies the 
opportunity to earn a fair return for their investors.  In return for this right of 
exclusivity, utilities assume a duty to adequately and reliably serve all customers 
in their determined territories, and are required to have their rates and certain 
operations regulated”. 

13.1 The justice on behalf of the dissenting judgment raises an interesting issue of 
lack of reciprocity (para. 145-147).  In a falling market, a utility that is not 
motivated to sell its nonproductive assets continues to be entitled to a rate of 
return on its original investment even if the market value at the time is 
substantially less than its original investment.  On the other hand, in a rising 
market, according to the ATCO Decision, the shareholders become the sole 
beneficiary of gains from asset sales. 

13.1.1 Please discuss the issue of lack of reciprocity and the changes TGI would 
suggest to the existing rate-making process to mitigate this issue. 

Response: 

As noted in the preamble to this question, the reference to lack of reciprocity is in 
the dissenting judgment of the Supreme Court of Canada, not the majority 
judgment.  The majority of the Supreme Court of Canada did not conclude that 
there was “an interesting issue” that needed to be addressed in the consideration 
of the AEUB’s jurisdiction under the Alberta statutory provisions that are the 
equivalent of section 52 of the Utilities Commission Act. 
 
The judgment of the Supreme Court of Canada in ATCO dealt with land that was 
no longer required for utility purposes.  The land continued to be owned by the 
corporation that operated the public utility, and in the circumstance where the 
land had appreciated in value the AEUB did not have jurisdiction to confiscate 
part of the gain on the sale of the land so as to benefit ratepayers. 
 
The “lack of reciprocity issue” does not relate to the jurisdiction of the AEUB (or 
the British Columbia Utilities Commission) under the legislation that requires 
approval for the disposition of utility property (section 52 of the Utilities 
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Commission Act).  Rather, the “lack of reciprocity” issue, if there is one, relates to 
determining when land or other public utility property is not required, and will not 
be required, for utility purposes.   
 
TGI does not believe that a change to the rate making process is warranted at 
this time on account of any perceived “lack of reciprocity” issue because the sale 
of assets not in the ordinary course of business is by definition a rare event.  
Commission oversight protects against speculation by the utility at the expense 
of its customers.  In the rare event that assets are disposed of in other than the 
ordinary course of business, they are subject to the review and approval of the 
Commission under Section 52 of the Act.  
 
 

 

13.1.2 Should the nonproductive assets be taken out of the rate base (e.g. 
Lochburn land) as soon as they are not used and useful? 

Response: 

Generally speaking, an asset that is not required and will not be required for 
utility purposes should be taken out of rate base when it is no longer required for 
utility purposes, but only after the utility has completed all requirements to restore 
or remediate the asset to the condition where is can be sold or otherwise 
disposed of. 
 
Ratepayers of the utility should pay through their rates all costs associated with 
the operation of the utility.  Part of those costs will be the restoration or 
remediation of assets that have been used for utility purposes.  An asset that is 
no longer required for utility purposes should not be removed from rate base until 
the restoration or remediation, if required, has been completed. 
 
 

 

13.2 It stands to reason that if TGI expects to receive benefits from the sales of 
surplus utility assets in a rising market, it should also receive the losses from the 
asset sales when the market conditions are unfavourable. 

13.2.1 Please identify all asset sales with gross proceeds exceeding $1 million 
since January 1, 1998.  For all sales transactions: 

Response: 

Two asset sales with gross proceeds exceeding $1 million occurred since 
January 1, 1998. 
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On December 15, 1999, BC Gas applied to the Commission for approval 
to sell its natural gas vehicles (“NGV”) utility assets to 4Pro Systems Inc. 
(“4Pro”), a wholly-owned, non-regulated subsidiary of BC Gas Inc., 
pursuant to Section 52 of the Utilities Commission Act and to The City of 
Surrey (NGV assets associated with its fleet operations) for $2.0 million 
and $122,000 respectively. Order No. G-143-99 approved the sale and 
disposition.  BC Gas’ NGV utility assets were comprised of compression 
and dispensing equipment located at 19 sites throughout the province 
amounting to a net book value of $4.1 million.  BC Gas had continued to 
record losses from its NGV compression and dispensing service, which 
had been supported by other utility customer classes.  On the sale of NGV 
assets, BC Gas recognized a loss upon disposal of utility assets 
amounting to approximately $2.13 million (the difference between the 
purchase price paid by 4Pro and the City of Surrey, and the net book 
value at the time of the transfer). Amortization of the loss was spread over 
10 years, and based on the approval order, customers were to share in 
any revenues beyond expectations. 

On December 21, 2001, BC Gas Utility Ltd. pursuant to Section 52 of the 
Utilities Commission Act, applied to the Commission for approval for the 
disposition of its partially-completed Program Mercury and other customer 
care related assets to BC Gas Inc., pursuant to an Asset Transfer 
Agreement and BC Gas Inc. would transfer those assets at net book value  
of $39.2 million to a limited partnership between itself and Enbridge Inc. 
("CustomerWorks"), which would perform customer care services 
including call handling, billing, metering, payment processing, and credit 
and collection.  The Commission granted approval of the transfer of assets 
to Customer Works through Order No. G-29-02.  
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13.2.1.1 Please provide the proceeds, original costs and net book 
values at the time of sale.  

Response: 

Sale of NGV Assets to 4Pro  

Proceeds = $2 million 
Original cost = $7.4 million 
NBV = $4.1 million 

 

Sale of Customer Care Assets: 

Proceeds = $39.2 million 
Original cost = $42.9 million 
NBV = $39.2 million 

 
 

 

13.2.1.2 Please indicate how proceeds from asset disposal are recorded 
for regulatory purposes.  

Response: 

Proceeds from asset disposals are recorded as a credit to accumulated 
depreciation for regulatory purposes. 

 

 

13.2.1.3 Please provide related journal entries and accounts that are 
affected. 

Response: 

The proceeds from the disposal would be recorded as: 

Dr. Cash   XXX 

Cr. Accumulated depreciation  XXX 

Accounts that are affected are account 10500 Accumulated Depreciation 
and cash.  
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13.3 TGI considers that the vacant land at Lochburn is no longer required for utility 
services and will not be required for utility services in the future. 

13.3.1 The majority judgment of the ATCO Decision fully adopts the following 
conclusion (para. 69): 

“Consumers of utilities pay for a service, but by such payment, do not receive a 
proprietary right in the assets of the utility company.  Where the calculated rates 
represent the fee for the service provided in the relevant period of time, 
ratepayers do not gain equitable or legal rights to non-depreciable assets when 
they have paid only for the use of those assets.” 

13.3.1.1 Should surplus land be in rate base?  Should surplus assets 
such as closed regional offices or vacant land be removed from 
rate base since customers no longer use these assets?  
Explain. 

Response: 

Generally speaking, no.  Once it has been determined that land is no 
longer required for utility purposes, and that land has been returned to its 
original state, it should not be carried in rate base unless it is being held 
for future use by the utility.  When assets such as land have been used 
for utility purposes and in so doing have been contaminated, they cannot 
be considered to have been removed from utility use until remediated.  In 
the case of the land subject to this Application, the process and cost of 
returning the asset to a saleable condition is a utility use cost. 

Closed regional offices, if determined to have no future use or benefit to 
the utility, may be removed from the rate base.  

 

 

13.3.1.2 Traditional rate-making methodology allows an asset that is 
replaced and prematurely retired to remain in the rate base and 
continue its depreciation until it is fully depreciated despite the 
fact that this asset is no longer used and useful.  In light of the 
ATCO Decision, should these non-productive assets be 
removed from the rate base shortly after decommissioning and 
the shareholders bear all the consequential retirement gains or 
losses? Please explain. 

Response: 

Traditional rate making methodology is expected to provide for 
appropriate depreciation rates including a provision for negative salvage 
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where appropriate.  Depreciable assets are classified and held in pools 
recognizing that some assets will become obsolete prior to being fully 
depreciated and some assets in the pool will be fully depreciated while 
continuing to be used for utility purposes.  Sale proceeds of depreciable 
assets are credited to accumulated depreciation which results in rate 
base reductions and hence future revenue requirements reductions.  The 
practice of pooling assets for depreciation purposes is appropriate and is 
not affected by the ATCO Decision. 

Land generally is not depreciated, and investments in land used for utility 
purposes only generate rents on the invested capital rather than a return 
of capital since the utility can expect on disposition of the non-
depreciating asset to get its return of capital and any related gain. 

 

 

13.4 Utilities may have a risk of overbuilding the rate base by acquiring land and 
buildings for future uses that could turn out to be surplus for utility requirements. 

13.4.1 Would the utility (shareholders) still be entitled to 100% of the gain upon 
disposal of surplus land and buildings, even though ratepayers have 
compensated the shareholders for the carrying costs, property taxes and 
maintenance costs of such land and buildings over the years without 
benefiting from these assets?  Please explain. 

Response: 

Utilities have an obligation to serve, so in some circumstances must 
acquire assets to provide future service.  There is little risk that the utility 
would overbuild its rate base given the scrutiny of capital expenditures 
using traditional regulation. In the situation of TGI which operates under a 
PBR mechanism that incents the conservation of capital and provides for 
the filing and scrutiny annually of its capital expenditure plans, it is further 
unlikely that the utility would enter into land speculation at its customers’ 
expense.  Further, asset sales in other than the ordinary course must be 
approved by the Commission.  

Therefore, the premise of the question is unreasonable since the assets 
for which the utilities are being compensated are assets that are required 
for utility purposes. 
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13.4.2 Would the ATCO Decision provide further incentives to the utilities to 
acquire land and buildings for future speculative purposes, in particular 
given that ratepayers have guaranteed the costs of maintenance and the 
shareholders’ return on investments?  Please explain. 

Response: 

No.  Please refer to the response to Question 13.4.1. 

 

 

13.4.3 Please identify all or portions of the land and buildings that TGI has 
currently owned in the rate base, however, are NOT presently used for 
utility services.  Presumably, these land and buildings are to meet the 
requirement of future growth. 

Response: 

Other than the 7.67 acres subject of this Application, all land and 
buildings in rate base are being used for utility services or for the benefit 
of utility customers through rental recoveries on space that has been 
sublet.  

Examples of such include: 

Cranbrook – leasing out 5000 sq ft. 
Kelowna – renting out 17,725 sq ft. 
Vernon – leasing out 3500 sq ft. 
Kamloops – leasing out 8,305 sq ft. 
Prince George – leasing out 3,200 sq ft. 

 

 

13.5 As the ATCO Decision is in favour of the utility shareholders, does TGI consider 
the ATCO Decision provide shareholders with improved rights and benefits 
concerning gains on property?  Please comment. 

Response: 

The ATCO Decision clarifies the pre-existing rights of the utilities (and their 
shareholders) in terms of property rights, the ATCO decision does not favour utility 
shareholders. The Supreme Court of Canada, the Alberta Court of Appeal and the 
United States Supreme Court have clearly established that customers pay only for 
service; they do not thereby acquire any right or entitlement to utility property through 
their payments of the rates charged for utility service.  Bastarache J. writing for the 
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majority of the Supreme Court of Canada in the ATCO Decision specifically noted as 
follows (para. 69): 

Wittmann J.A., at the Court of Appeal, said it best when he stated: 
 

“Consumers of utilities pay for a service, but by such payment, 
do not receive a proprietary right in the assets of the utility 
company.  Where the calculated rates represent the fee for the 
service provided in the relevant period of time, ratepayers do not 
gain equitable or legal rights to non-depreciable assets when 
they have paid only for the use of those assets. [Emphasis 
added; para. 64.] 

 
I fully adopt this conclusion.  The Board misdirected itself by confusing 
the interests of the customers in obtaining safe and efficient utility service 
with an interest in the underlying assets owned only by the utility. 

 
In Philadelphia Suburban Water Co. v. Pennsylvania Public Utility 
Comm., 43 P.U.R. 4th 133 (U.S. Pa. Cmwlth. 1981), the Pennsylvania 
Commonwealth Court held that ratepayers were not entitled to the gain 
from the sale of a non-depreciable asset, land.  The court cited a 1926 
United States Supreme Court decision, Board of Public Utility 
Commissioners v. New York Telephone Co., 271 U.S. 23 (U.S.S.C. 
1926), which stated at 32, "Customers pay for service, not for the 
property used to render it…By paying bills for service they do not acquire 
any interest, legal or equitable, in the property used for their convenience 
or in the funds of the company." 

 

As such, this principle has been confirmed by the Alberta Court of Appeal, Supreme 
Court of Canada, the United States Supreme Court and again, recently, by the National 
Energy Board and Ontario Energy Board. 

As explained by the Ontario Energy Board at page 11 of its recent Decision with 
Reasons regarding Union Gas' 2004 Cushion Gas Sales (EB-2005-0211) issued June 
27, 20072: 

Union does have an obligation to act in the interests of its customers, but 
it does not have an obligation to give its assets to its customers.  This 
could only be justified if the customers had some property interest in the 
cushion gas, and under the ATCO decision, customers very clearly have 
no such property interest. (Emphasis added.) 

 

                                                 

2 The EB-2005-0211 Decision is available at http://www.oeb.gov.on.ca/documents/cases/EB-2005-
0211/dec_uniongas_cushion%20Gas_20070627.pdf 
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14.0 Reference: Application, pp. 7-14 

Implication of the ATCO Decision on Depreciable Assets 

The ATCO Decision suggests that ratepayers pay only for the use of the utility’s assets 
and such payments do not incorporate acquiring ownership or control of the utility’s 
assets.  Ratepayers pay the utility a fair return on property (including land) while it is in 
rate base, compensate the utility for the diminishment of the value of its depreciable 
property over time through depreciation accounting, and bear the risk that they must pay 
depreciation and a return on prematurely retired rate base property. 
 

14.1 For computer system installations and upgrades, customers are at the risk of 
excessive depreciation expenses (e.g. shorter useful life estimated by the utility), 
premature replacement or retirement of existing systems, and unexpected 
upgrades that are required for services.  

14.1.1 In the event of premature replacement or retirement of existing systems 
or applications, should the utility shareholders take the loss that equals to 
the net book values of the assets that are replaced?  

Response: 

It depends on the circumstances and each case should be evaluated individually 
on its merits. The current CPCN process through the Commission helps establish 
what is in the public interest. For instance, if a utility chose to replace a fully 
functioning system that was meeting its operational needs because it was 
acquired by another company that used a different platform for the same 
applications, then it would not be reasonable to expect customers to pay for the 
retirement cost plus the replacement system. 

However, if a computer system with an eight year expected life turns out to be 
obsolete after six years (which was unforeseeable at the time of acquisition), 
then what has happened is not a retirement loss but a recognition that 
depreciation rates based on an eight year life were inadequate. Customers have 
had the benefit of the full use of the assets over their life. It is reasonable and fair 
that they should pay the full cost of the assets rather than the shareholder being 
stuck with a terminal loss. 

Computer systems may also be replaced before the end of their originally 
estimated lives because there are benefits from the replacement.  In such 
circumstances it is reasonable that the customers pay the full cost of the original 
system since they will be receiving the benefits. 

 

 

14.1.2 Please identify all major computer system and/or application replacement 
projects above $1 million since January 1, 2001. 
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Response: 

The following major computer system and/or application replacement projects 
have been undertaken since 2001: 

 SAP 4.6 Upgrade 
o Project to upgrade from version 4.5B to 4.6C 

 Meter Management System (MMS) 
o Project replaced functionality from Unisys CIS system (developed 

in 1970’s) and service provided through annual service agreement 
with BC Hydro 

 Order Fulfillment  / Preventative Maintenance System (OF / PM) 
o Project replaced custom built Work Management System (WMS) 

that was developed in earlier 1990’s. 
 Service Delivery Enhancement (SDE) 

o Project to implement scheduling engine and mobile data 
communication functionality for construction crews –  replaced 
manual processes  

 Customer Attachment Front-End (CAFÉ) 
o Project to provide Customer Relationship Management (CRM)  

functionality for marketing and service order preparation in call 
centre – replaced manual processes and included some 
enhancements to SAP 

 Distribution Mobile Solution  
o Project for a data dispatch application to manage work 

assignments. 
 

 

 

14.1.2.1 For each project, please provide the date of system switchover 
(i.e. live date for the new system), capitalized cost of the new 
system, the net book value ("NBV") of the systems or modules 
that were replaced at the time of switchover, depreciation rates 
applied on both old and new systems. 

Response: 

 MMS 
– implemented Dec 2001  
– Cost of new system – $5.6 Million 
– NBV of replaced system - $0 
– Depreciation rate Old system 

• Hardware = 20% 
• Software = 12.5% 

– Depreciation rate New system  
• Hardware = 20% 
• Software = 12.5%  
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 OF / PM System 

– Implemented Dec 2002 
– Cost of new system - $11.6 million 
– NBV of replaced system = $0 
– Depreciation rate Old system  

• Hardware = 20% 
• Software = 12.5% 

– Depreciation rate New system 
• Hardware = 20% 
• Software = 12.5% 
 

 Distribution Mobile Solution 
– Planned In-service date of May 30, 2008 
– Cost of new system $5.98 million 
– NBV of replaced systems $353,352 
– Depreciation rate Old system  

• Hardware = 20% 
• Software = 12.5% 

– Depreciation rate New system 
• Hardware = 20% 
• Software = 12.5% 

 

All other systems (SAP, SDE, Café) were new functionality that did not 
replace existing systems - all are currently in use.   

 

 

14.1.2.2 How did TGI dispose of the remaining NBV of the 
systems/modules that were replaced?  Please comment if TGI 
should recognize this NBV as a loss, thus reducing the net 
project cost added to the rate base. 

Response: 

As noted in response to Question 14.1.2.1, two of the systems that were 
replaced had zero NBV so there was no loss.  The remaining NBV of the 
MobileUp system being replaced by the new Distribution Mobile Solution 
system will continue to be included in rate base and will be depreciated 
until the net book value reaches zero.  The other projects were 
enhancements, upgrades to existing systems that continued to be used 
so the remaining NBV of the systems/modules that were built upon would 
continue to be included in the general ledger/rate base until the NBV of 
these assets reaches zero - the computer systems are included in the 
general plant category.   



Terasen Gas Inc.  
Application for Approval of the Sale of Vacant Land 
at 3700 2nd Ave, Burnaby, B.C. (“the Application”) 

Submission Date: 
August 31, 2007 

Response to British Columbia Utilities Commission  
Information Request No. 1 Page 77 

 

 

14.2 TGI, in its recent response to an information request related to its CPCN 
Application for an LNG facility at Mt Hayes, notes that the utility continues to 
provide for future dismantling and retirement costs (not legal obligations) through 
depreciation expenses despite CICA Handbook Section 3110.  

14.2.1 Incorporating negative salvages in the determination of depreciation 
expenses would artificially increase the annual depreciation expenses 
and reduce the net book values of the asset, compared to the 
conventional depreciation approach without the consideration of negative 
salvages for future removal and restoration costs.  

14.2.1.1 Please comment how TGI would record a gain or loss due to 
premature disposal of such assets that are subject to 
depreciation with negative salvage. 

Response: 

Allowance for negative salvage provides that the users of utility 
assets/services pay their fair and reasonable share of the cost of the 
assets and assists in ensuring inter-generational equity.   An allowance 
for negative salvage does not “artificially increase the annual depreciation 
expense”. 

This Application before the Commission is for the sale of a non-
depreciable asset that is no longer required for utility purposes but for 
which there remains some process and expenditure to remove from utility 
use.  

The Commission has an obligation to set proper and adequate rates of 
depreciation, which should include a reflection of negative salvage.  In a 
perfect world the actual life of the asset would equal the life used for 
depreciation purposes, and there never would be a gain or loss on the 
replacement or disposal of a depreciable asset.  To the extent there is a 
gain or loss on the replacement or disposal of a depreciable asset it is 
reflection on the difficulty in setting depreciation rates that perfectly match 
the life of depreciable assets.  With depreciation rates set on the average 
life expectancy of classes or pools of assets, there will always be some 
individual assets whose actual life is more or less than that of the pool 
average. 

In the question as posed, assuming the depreciation rate was deemed 
proper and adequate and approved by the Commission, the rates paid by 
customers for the use of the assets would be fair and reasonable.  On 
disposal the asset would be treated as follows:  
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Option 1 – General Plant 

For General Plant, the pool concept is followed.  Net proceeds are 
credited against accumulated depreciation.  Although an asset from the 
General Plant class may be disposed of, the asset continues to 
depreciate until the net book value becomes zero, at which time it is 
removed from the books. 

Option 2 – Transmission, Distribution, Manufactured, Storage Plant 

When assets are disposed of in the general course of business, the net 
proceeds are credited against accumulated depreciation.  The remaining 
net book value of the asset is transferred to accumulated depreciation 
and remains in rate base. 

Option 3 – Other 

When assets are disposed of other than in the general course of 
business, the treatment of the resulting gain or loss could follow option 2, 
a rate base deferral and recovery could be requested, or the gain or loss 
could be to the account of the shareholder, depending upon the cause of 
the premature disposal, the adequacy of current depreciation rates to 
recover costs, and other relevant factors. 

 

14.2.1.2 Further to the above question, please explain how TGI would 
propose to allocate the gain or loss to ratepayers and 
shareholders. 

Response: 

Please refer to the response to Question 14.2.1.1. 

 

14.2.1.3 To prevent the distortion of asset valuation at the time of 
disposal (in addition to the CICA Handbook Section 3110), 
should the aforementioned accounting practice be 
discontinued? 

Response: 

No.  It is not a material issue and regulatory deferral accounts regularly 
do the same thing. 
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15.0 Reference: Application, p. 14 

Summary of Application 

In the Application on page 14 it states:  

“…Terasen Gas is prepared to treat a portion of the capital gain on the sale of the 7.67 
acres as income in the determination of earnings sharing under the 2004-2007 
Performance Based Rate Plan (“PBR”) settlement agreement that is currently used for 
the determination of the rates of TGI.  In indicating that it is so prepared to treat a portion 
of the capital gain, Terasen Gas is not waiving any of its rights and is not conceding that 
its customers have any entitlement to, or interest in, the gain on the sale of the lands.”   

“Terasen Gas is prepared to make this concession to customers to preserve the 
currently contemplated transaction and to obtain expedited approval.  Terasen Gas does 
not believe this treatment is required under PBR.” 

15.1 Please confirm that if TGI did not make the concession, the resulting gain from 
the sale of surplus land, the gain would be excluded in calculation of earnings for 
the purposes of earnings sharing in the PBR.  Please discuss why this would be 
appropriate treatment under the PBR. 

Response: 

Confirmed.  This is the appropriate treatment as subsection 52(2) of the Utilities 
Commission Act does not provide the Commission with jurisdiction to allocate to 
customers the capital gain on the disposition of property.  

The calculation of earnings under the PBR relates to the earnings of the utility operations 
of TGI.  Any non-utility operations of TGI are not taken into account in the calculation of 
earnings (return on equity) under the PBR.  For example, when 74280 B.C. Ltd. 
purchased the Lower Mainland Gas Division assets from BC Hydro (as discussed in 
previous responses) it paid a premium for those assets over the value that was allowed 
in rate base for rate setting purposes.  That premium continues to have financing costs 
(return on equity and interest on debt) associated with it.  The return on equity and 
interest expense associated with that premium are considered, for PBR purposes, to be 
non-utility and are not included in the calculation of the utility return on equity that is 
used to determine earnings sharing under the PBR.   

The 7.67 acres of Lochburn land for which TGI is seeking Commission approval to sell is 
land that is no longer required for utility purposes.  As discussed extensively in the 
ATCO Decision, the land belongs to the Company and to allocate a portion of the gain 
on the sale would be confiscatory.  For PBR purposes the gain on the sale of the land is 
non-utility, just as the costs associated with the financing of the premium is non-utility.  
Neither is to be taken into account in the calculation of earnings for the purposes of 
earnings sharing under the PBR. 
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15.2 Presently under the PBR how does TGI book “proceeds on disposal” and the 
resulting gain and loss on disposal?  What is the impact on revenue 
requirements and rate base?   

Response: 

Proceeds of disposal in the ordinary course of utility operations are credited against 
accumulated depreciation.  Please refer to the responses to Question 13.3.1.2. 

In the case of the disposals of land which is no longer needed for utility purposes as is 
the case in this Application and discussed in the response to Question 15.1, the gain or 
loss would be a non-utility item and as such would not be taken into account in 
determining the achieved return for utility operations under PBR.   

 

15.3 If TGI did not make the concession and the gain was 100% to the benefit of 
shareholders, please provide the journal entries on how TGI would book the 
transaction including gain in its financial statements and also the journal entries 
affecting the regulated financial schedules.  What would be the impact to revenue 
requirements and rate base? 

Response: 

If TGI did not make the concession the customer would be foregoing $2.5 million in 
gains sharing that would have been returned to them.  The impact to rate base would be 
a decrease of $1.1 million, with resulting revenue requirement impacts.  Revenue 
requirements would be reduced as discussed in the response to Question No. 23.8.1, by 
approximately $223,159. 

1. DR  Cash (sale proceeds) 14,850,000 
CR  Gain on Sale  14,850,000 
To record gross proceeds on sale of land 

 
2. DR  Gain on Sale 2,995,000 

CR  Cash  2.710,000 
CR  Deferred Charges     285,000 
To record expenses related to land disposition.  

 
3. DR  Gain on Sale 1,421,415 

CR  Land – rate base  1,136,155 
CR  Land – non rate base      285,260 
To remove land and acquisition premium associated with land from the financial 
statements 

  
4. DR  Tax Expense 2,103,151 

CR  Tax Payable  2,103,151 
To record capital tax on land sale 
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The net effect of the above accounting entries would be a net gain on sale after taxes 
and expenses that would be a non-utility item and therefore not included in the utility 
achieved returns and not taken into account for earnings sharing purposes under PBR. 
 

 

15.4 As proposed by TGI with the concession please provide the journal entries on 
how TGI would book the transaction including gain in its financial statements and 
also the journal entries affecting the regulated financial schedules.  What would 
be the impact to revenue requirements and rate base? 

Response: 

Entries 1 to 4 would be the same as in response to Question 15.3.  Impact to rate base 
and revenue requirements would be the same as in response to Question 15.3.  In 
addition, $2.5 million would be returned to customers through a rate rider. 

Additional Journal Entry as follows: 

DR Gain on Sale 2,500,000 
CR Due to Customers  2,500,000 
To record concession to customers to be returned through rate rider. 
 

 

15.5 If the gain was 100% to the benefit of ratepayers, please provide the journal 
entries on how TGI would book the transaction including gain in its financial 
statements and also the journal entries affecting the regulated financial 
schedules.  What would be the impact to revenue requirements and rate base? 

Response: 

Entries 1 to 4 would be the same as in response to Question 15.3.  Impact to rate base 
and revenue requirements would be the same as in response to Question 15.3.  In 
addition, $8.3 million would be returned to customers through a rate rider. 

Additional Journal Entry as follows: 

DR       Gain on Sale                                                   8,330,434 
CR       Due to customers                                                                   8,330,434 
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16.0 Reference: Application, p. 14 

Summary of Application: Prorating the Proceeds 

In the Application on page 14 it states: “If in response to this Application the Commission 
approves the disposition of the 7.67 acres, the Company will prorate the proceeds on 
sale, net of costs, on a basis consistent with the original rate base cost treatment, i.e. 
79.93% to regulated operations and 20.07% to non-regulated as shown in a sample 
calculation in Appendix C. Customers will benefit from the rate base reduction of $1.136 
million.” 

16.1 Please confirm the 20.07% is calculated from the “Lower Mainland Acquisition 
Premium” which was the financial statement result from the sale of shares of 
74280 B.C. Ltd between the two parties: BC Hydro and Inland Natural Gas Co. 
Ltd.  If not explain. 

Response: 

No, the 20.07% is based on the asset sale from BC Hydro to 74280 B.C. Ltd.  It is 
calculated by comparing the price paid for the assets to the amount allowed to be 
included in rate base for rate setting purposes pursuant to the OIC 1830.   

No further premium was paid by Inland Natural Gas Co. Ltd. on its purchase of the 
shares of 74280 B.C. Ltd. 

 

16.2 Why should there be a 20.07% pro-rating of land since OIC 1830 set the value of 
land at appraised value?  By using appraised value for land would that be a 
reasonable valuation of land?  Please discuss. 

Response: 

That is not correct.   

The use of the term “appraised value” in OIC 1830 reflects the words in what is now 
clause 59(5)(b) of the Utilities Commission Act, it does not mean that there were 
appraisals of all the assets sold by BC Hydro.  The Utilities Commission Act does not 
use the words “rate base”, although that is the common expression used by the 
Commission and other participants in the B.C. regulatory process to describe the value 
of the property upon which a public utility earns a return.  To be legally correct OIC used 
the term “appraised value” that is in the Utilities Commission Act, and then to ensure that 
the terminology was understood the words “rate base” were added in parentheses.  
Schedule 1 to OIC 1830 also uses the term “Rate Base” when allocating the total rate 
base amount to asset accounts.  What OIC 1830 established was the value for the 
assets acquired by 74280 B.C. Ltd that was to be used for the setting of rates and all 
other purposes under the Utilities Commission Act.   

The rate base established by OIC 1830 was considered reasonable for rate setting 
purposes.  The amount paid by 74280 B.C. Ltd. for the assets was considered 
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reasonable as representing the value of those assets in the asset sale transaction which 
was a transaction between two provincially owned entities.   

The 20.07% prorating is appropriate since the fact is that 72480 B.C. Ltd paid 20.7% 
more than the rate base value when it purchased the assets from BC Hydro.  The utility 
customers have not been paying any return or financing costs associated with that 
20.7% premium, and it is reasonable that the Company recover a portion of its 
investment on the sale of the 7.67 acres.   
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17.0 Reference: Application, p. 19,  

Appendix B 

17.1 Please confirm that the “Purchase Price” of $729,000,000 is for the purchase of 
shares.  If not explain. 

Response: 

No.  Please refer to the response to Questions 7.2 and 7.2.1. 

 

 

17.2 On page 107 of the August 5, 1992 Decision on the BC Gas Inc. Revenue 
Requirements Application the Commission noted an “acquisition premium of 
$176.8 million.”  Please reconcile this amount to the $146,601,000 (Appendix B, 
p. 18). 

Response: 

Please refer to the response to Questions 7.2 and 7.2.1. 

 

 

17.3 Please confirm the “Purchase Price of vacant Lochburn Land” of $1,421,415 is 
derived from the calculation of $1,136,155 divided by 79.93%. 

Response: 

Confirmed. 

 

 

17.3.1 TGI appears to be applying the proportional difference (between the 
purchase price and rate base) should be attributed to the land in the 
same proportion.  Please discuss if this is a reasonable assumption. 

Response: 

The Lochburn land formed part of the assets that were purchased by 74280 B.C. 
Ltd. from BC Hydro at what must be presumed to be fair value since it was an 
asset purchase (it was an asset sale transaction between two provincially owned 
entities).  The difference between this fair value and what was allowed in rate 
base has been referred to as an acquisition premium of 20.07%.  Given the rate 
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base number was a lower number set by Order in Council of the Lieutenant 
Governor in Council, the Company believes that the only reasonable way to 
allocate the difference is on a prorata basis.  The Order in Council allocates the 
overall rate base value to asset accounts, but does not address the distribution of 
the difference between the price paid for the assets and the rate base value 
established by the OIC.  Therefore the Company believes it is reasonable that 
the proportionate amount of “acquisition premium” be associated with the land 
subject to sale.  The audited financial statements of BC Gas Inc. for December 
31, 1988 also reflected the premium in this manner showing Land and land rights 
at $30,999,000 versus the rate base valuation on Schedule 1 of the OIC 1830 of 
$24,781,000 which is a premium of 20.06% of total cost 

 

 

17.4 On page 5 of the 1998 CPCN Application it states: “BC Gas hereby requests that 
the rate base portion of the loss on demolition be deferred as an "Extraordinary 
Plant Loss" and amortized over five years, in a manner similar to the Lochburn 
demolition and abandonment costs approved in the 1996-1997 and 1998-2000 
ADR settlements, and as originally approved by the Commission in Order No. C-
6-95.” 

 17.4.1 In the CPCN Application, the utility did not request that 20.07% of the 
Extraordinary Plant Loss be to the account of the shareholder.  Explain 
why it is consistent that the ratepayer pays 100% of the loss of the 
buildings but the gain on land should be prorated by 20.07%?  Please 
discuss. 

Response: 

The buildings which were used for utility purposes were condemned.  In order to 
remove from utility use and return the land to the condition it was in before utility 
use, the buildings had to be removed.  That was part of the utility use and had 
been approved by the Commission.  The costs so incurred had no non-utility 
purpose and as such it would not be appropriate for the shareholder to pay such 
costs.  Moreover, during all the time the land was used for utility purposes, the 
customers had not been paying the full economic rent on the property, i.e. the 
shareholder had been denied a return on part of its investment even though the 
land was fully employed for utility purposes.   

 

 

17.4.2 Since all the loss on buildings was put in a deferral account, should all the 
gain on surplus land put in a deferral account for the benefit of ratepayers 
and the disposition of the account provided for in a rates review? 
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Response: 

No.  The buildings were used solely for utility purposes and were, by necessity, 
condemned and removed.  On completion of the remediation of the land, and 
since it has been determined the 7.67 acres will not be required for utility 
purposes in the future, the 7.67 acres can and should be removed from rate 
base, thus providing a benefit to customers in the form of future reduction in 
revenue requirements.  However customers do not acquire any ownership rights 
to the land. 

The Alberta Court of Appeal (Wittman J.A.) specifically noted in the ATCO 
Decision (para. 64, 65 of the CA judgment): 
 

Consumers of utilities pay for a service, but by such payment, do 
not receive a proprietary right in the assets of the utility 
company.  Where the calculated rates represent the fee for the 
service provided in the relevant period of time, ratepayers do not 
gain equitable or legal rights to non-depreciable assets when 
they have paid only for the use of those assets. 
 

The provision of the utility services is reflected in the costs that customers paid 
directly and through the disposition of the deferral account in the case of the 
removal and loss on the buildings as approved by the Commission.  As has been 
noted, the customers never paid for the full use of the buildings in their rates as 
they never provided for the recovery of the costs that the utility actually paid for 
the assets that had been acquired by 74280 B.C. Ltd., let alone the premium paid 
by Inland Natural Gas Co. Ltd on the purchase of the share of 74280 B.C. Ltd. 
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18.0 Reference: Application, p. 19,  

Appendix C: Example Sale Calculation 

18.1 In Appendix C TGI outlines five estimated costs.  For each estimated cost how 
confident is TGI of the estimate?  Please provide an estimated high and low 
range for each cost at a confidence level of 90%. 

Response: 

TGI has provided its best estimates of the costs identified at the time of the Application.   
As many of the costs are not fixed there is the likelihood of variation.  TGI will be able to 
finalize budget numbers once environmental and engineering plans are completed but 
does not expect changes will impact on the concession proposed for customers. 

Item   Estimated Cost Low  High 
Sales Commission $500,000  $445,500 $742,500 
Environmental Costs $495,000  $450,000 $625,000 
Subdivision Cost $1,800,000  $1,324,000 $2,000,000 
Consultant & Legal $100,000  $75,000 $125,000 
Other   $100,000  $60,000 $110,000 
 
 

18.2 Please provide a breakdown of the $500,000 Sales Commission cost and explain 
how this amount was determined? 

Response: 

The common commission charge for marketing and selling raw industrial land is in the 
range of three to five percent of the sale price.  Given the size of the parcel, TGI 
negotiated on the low end of the scale at three percent of the sale price. 

 

 

18.3 Why is the “Subdivision Related Costs” of $1.8 million about 12% of the Gross 
Sale Price?  Please provide details on how the estimate was derived?  

Response: 

TGI has to meet the various requirements as outlined by the City of Burnaby in the 
Subdivision Application #04-5.  In this application the City provided TGI preliminary 
estimate of costs.  TGI has used these estimates as budgetary numbers and introduced 
a construction percentage to meet 2007 construction increases.  TGI has engaged an 
engineer to prepare detail engineered drawings.  Once the drawings are approved by 
the City of Burnaby, the engineer will provide final budget costs. 
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18.4 The “Cost of Land” includes the acquisition premium portion as calculated in 
Appendix B.  Please re-calculate Appendix C by replacing the $1,421,415 with 
$1,136,155 (the rate base of 7.67 acres of land shown in Appendix B). 

Response: 

It should be re-emphasized that the rate base valuation was not what was paid for the 
land by 74280 B.C. Ltd, it was a valuation deemed by the Province for rate making 
purposes only and therefore is not a meaningful number for the purposes of calculating 
gains on disposition. The Company believes that the approach it has taken is the only 
reasonable approach, and believes the courts would support a valuation basis using the 
pro-rata method presented in the application.  

In order to be responsive, the calculation requested is presented below. As illustrated in 
the table, the resultant calculation does not change the net Customer benefit result as 
the proposal is for a fixed amount to flow back to customers.  

Example Sale Calculation

Gross Sale Price 14,850,000$     
Estimated Costs
Sales Commission 500,000
Environmental Costs 495,000
Subdivision Related Costs 1,800,000
Other Costs 100,000
Consultant and Legal 100,000
Estimated Gross Proceeds 11,855,000$      11,855,000$     

Cost of Land 1,136,155

Estimated Taxes on Capital Gains 2,103,151

Estimated Net Proceeds after tax 8,615,694$       

Non - Regulated Portion on assets never 
included for rate setting 20.07% 1,729,170$       

Balance of gain 6,886,524$       

Terasen proposal to include for earnings sharing purposes 5,000,000$       
50/50 share to reduce rates as proposed 2,500,000$       

Reduction in Rate Base 1,136,155$       

Total Customer Benefit 3,636,155$        
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18.5 Please show the calculations and methodology on the $2,103,151 for “Estimated 
Taxes on Capital Gains”.  Does this tax calculation take into account the tax 
benefits previously derived from the acquisition premium? 

Response: 

Sample Tax Calculation

Offer Price 14,850,000

Commissions 850,000

Proceeds after commission 14,000,000

Tax value 1,253,629

Capital Gain 12,746,371

Taxable capital gain @50% 6,373,185

Taxes @ 33% 2,103,151 (2,103,151)  

There have been no tax benefits derived from the acquisition premium related to the 
land in question as the land is not subject to capital cost allowance.  Therefore there is 
no re-capture for tax purposes. 

 

 

18.6 Appendix C includes Environmental Costs of $495,000.  Are these expected 
future costs or accumulated costs since 1998?   

Response: 

The environmental costs listed are accumulated from 2002 to expected future. 

 

 

18.6.1 If they are expected future costs, should the gain be calculated using the 
accumulated environmental/remediation costs?  If not, explain. 

Response: 

Appendix C is a sample calculation.  Once all costs have been finalized the 
accumulated environmental and remediation costs will be used to calculate the 
gain. 
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Since the Company proposal is for a fixed amount to flow back to customers, a 
variation in those costs does not change the net Customer benefit. 

 

 

18.6.2 Please recalculate Appendix C including accumulated 
environmental/remediation costs, cost of the fence, and any past other 
costs that were expended to prepare the land for sale.  

 Response: 

Appendix C currently reflects this request. 
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19.0 Reference: 1998 Coastal Facilities Project CPCN Application: Sale of surplus 
land 

The 1998 Coastal Facilities Project CPCN Application mentions the sale of surplus land 
in a number of places. 

“Environmental testing conducted at Lochburn will be used in the sale of surplus land.” 
(page 4) 

“The preliminary estimate of project cost is: 

Total Direct Capital Cost     $62.6 MM 
Estimated proceeds of partial Lochburn sale   ($7.6 MM) 
  Net project cost    $55.0 MM” (page 5) 
 

“The construction of the new facilities and sale of land requires that most of the 
structures must be demolished.  The buildings which are to be demolished have not yet 
been fully depreciated and, therefore, a loss on disposal is expected.  The loss is 
expected to be mitigated by a gain on the sale of land, as the current market value is in 
excess of book value.  BC Gas hereby requests that the rate base portion of the loss on 
demolition be deferred as an "Extraordinary Plant Loss" and amortized over five years, 
in a manner similar to the Lochburn demolition and abandonment costs approved in the 
1996-1997 and 1998-2000 ADR settlements, and as originally approved by the 
Commission in Order No. C-6-95.” (page 5) 

“The Horne Payne building will continue to be utilized and is not directly affected by the 
Project. It is situated on the BC Hydro right of way and will not be part of the land 
proposed for sale.” (page 20) 

6.3 Own Option: “The buildings which are to be demolished have not yet been fully 
depreciated and, therefore, a loss on disposal is expected.  The loss is expected to be 
mitigated by a gain on the sale of land, as the current market value is well in excess of 
book value.  The proceeds from the sale of land have been apportioned based on the 
proportion of rate base to non-rate base book values of the land sold…The loss on the 
buildings is expected to be higher than the gain on the land, resulting in a net loss for the 
project.” (page 26) 

19.1 The calculation of net project cost on page 5 of the 1998 CPCN appears to 
indicate that the “estimated proceeds of partial Lochburn sale” would be used to 
offset the project cost.  Is this the view of TGI?  If not explain.   

Response: 

No.  The referenced page 5 of the 1998 CPCN Application was part of an executive 
summary and the estimated proceeds were included to show the overall economic 
impact of the project.  The CPCN Application did not request Commission approval for 
the disposition of land and did not request that the proceeds from any sale be used to 
offset rate base.  To the contrary, the CPCN Application went on to propose at page 29 
that the Company was prepared to finance the project off balance sheet with 100% debt 
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financing using a synthetic lease transaction (thereby garnering no economic benefit or 
investment in the Coastal Facilities project so long as this was allowed by GAAP) to 
preserve its property rights as they related to the land and any gain on sale in future.  
The Commission went on to approve the project and 100% debt financing arrangement.  

 

 

19.2 Please confirm that in the 1998 CPCN the utility intended to sell the surplus land 
to mitigate the capital cost of the CPCN project.  If not, explain. 

Response: 

Terasen Gas does not confirm the statement in the question. 

Please refer to the response to Question 19.1.  The utility gave up its opportunity to earn 
a return on a necessary investment as approved by the Commission by financing the 
project using 100% debt.  It intended that any gain on sale of land would mitigate that 
foregone investment opportunity.  This can be seen from the paragraph at the top of 
page 29 of the 1998 CPCN Application which stated: 

 There would not be a gain on land or the related tax consequences at the inception of the 
Synthetic Lease because the land is not being sold.  The Company does, however, retain 
the right to any potential gains on the capital properties in the future. 

 

 

19.3 What was the proposed number of acres referred to as “partial Lochburn sale” of 
$7.6 million.  If this land area is different from the current proposed sale please 
explain the difference and provide on a map the original surplus area and the 
current surplus area.  

Response: 

As per section 4.7 of the 1998 Coastal Facilities Project CPCN Application, the “partial 
Lochburn sale” can be calculated at 8.7 acres.  The vacant land referred to in this 
Application refers to a 7.67 acre parcel of land that is no longer required for utility 
purposes. The 7.67 acres is a portion of the 8.7 acres as calculated from the 1998 
Coastal Facilities Project CPCN. 

The 8.7 acres of land proposed for sale is calculated by taking the 19.7 acres of total 
land less the 11 acres of land referred to in the 1998 Coastal Facilities Project CPCN 
section 4.7. 

A detailed map was not provided for in the 1998 Coastal Facilities Project CPCN. 
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19.4 In reference to the statement that the “loss is expected to be mitigated by a gain 
on the sale of land”, what was the expected loss, expected gain on sale of land, 
and resulting difference?  

  

Response: 

The section referenced was an Executive Summary and summarized the reasons the 
Company was requesting that “the rate base portion of the loss on demolition be 
deferred as an “Extraordinary Plant Loss and amortized over five years”. The resultant 
calculation is not provided for in the 1988 CPCN Application and amounts are not 
known. The body of the 1998 CPCN Application went on to request approval including 
the incorporation of the synthetic lease financing option while retaining the land and its 
future value for shareholder benefit.  

 

 

19.5 The Own Option on page 26 states: “The proceeds from the sale of land have 
been apportioned based on the proportion of rate base to non-rate base book 
values of the land sold.”  

19.5.1 What was the apportioned percentage?  What was the apportioned dollar 
amount to the ratepayer and the shareholder? 

Response: 

Details of the apportioned percentage and amounts were not provided with the 
1998 Coastal Facilities Project CPCN. 

 

 

19.5.2 Was the proposed intent of TGI in the 1998 CPCN Application to sell the 
surplus land and apply the apportioned gain to the credit of ratepayers?  If 
not, please explain.  

Response: 

No, please refer to the responses to Questions to 19.1 and 19.2. 

The 1998 CPCN Application did not seek Commission approval for the 
disposition of any land. 
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19.6 On page 7 of the 1998 CPCN Application it states in section 3.1.2.  Lochburn - 
3777 Lougheed Highway, Burnaby: “BC Gas is not aware of any contaminated 
soils on this site, but has included an allowance of approximately $0.65 million for 
demolition of buildings plus analysis and restoration of soil, if necessary.” (page 
7) 

On page 15 of the 1998 CPCN Application it states in section 4.4 Meter Shop: 
“Building costs are lower because the Lochburn site requires significant 
additional site conditioning (piles) due to soil conditions.  

19.6.1 Please provide a full summary with study dates and cost estimates of the 
restoration.   

Response: 

Page 7 is referencing possible soil contamination for the 8.7 acres referenced in 
the response to Question 19.3.  The former vehicle fuelling area was found to 
have soil contamination and was remediated in 2003.  Change in environmental 
standards will require TGI to further remediate this area in 2007.   Please refer 
the environmental reports in provided in the response to Question 3.1. 

Page 15 is referencing the geotechnical condition of the Lochburn site.  Due to 
high water content and soil conditions (peat and silt) the site requires piles prior 
to building. 

 

 

19.6.2 Why was soil remediation not considered a likely event in the 1998 CPCN 
Application?  Explain. 

Response: 

Early 1990 environmental reports identified only concerns of the vehicle fueling 
facility.  Underground storage tanks and associated piping that had been used for 
utility purposes were decommissioned in 1989 and the area remediated to 
commercial/industrial standards.  Stage 2 Preliminary Site Investigation was not 
completed until November 2003 which identified further remediation 
requirements to this area. 
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20.0 Reference: 1998 Coastal Facilities Project CPCN Application: Financial 
Overview 

On page 25 of the CPCN Application it shows three financing options.  In the Land 
column the utility owns the land for two options (Own and Synthetic Lease) and the Third 
Party owns the land for the Sale-Leaseback option. 

On page 25 for the Own Option it states: “The revenue requirements were calculated 
assuming traditional rate base treatment.  The initial five years are not representative of 
the entire period due to the amortization of a net loss on the disposal of assets and a 
delay in the realization of lease savings at the head office.”  

On page 26 it states: “Capital gains tax would have to be paid, not only on the land 
included in the Sale-Leaseback, but also on the portion of the land which is sold under 
the Own option.” 

20.1 Please confirm that all three options include the sale of surplus Lochburn land.  If 
not, explain.  

Response: 

The 1998 CPCN Application did not seek, for any of the three options, Commission 
approval for the sale of land at the Lochburn site.  

Only two of the three options as discussed in the 1998 CPCN Application contemplated 
the potential sale of surplus land at Lochburn. 

The discussion of the “Own” option did contemplate the sale of Lochburn land and 
states: “The proceeds from the sale of land have been apportioned based on the 
proportion of rate base to non-rate base book values of the land sold.”  This refers only 
to the potential sale of surplus land at Lochburn. 

The Sale Leaseback option would have involved the sale of the buildings proposed and 
all the land on which those buildings were located, which would then be leased back to 
the Company.  The Sale Leaseback option also contemplated as a separate transaction 
the sale of surplus land at Lochburn.  This can be seen from the last paragraph on page 
27 of the 1998 CPCN Application that states “Capital gains tax would have to be paid, 
not only on the land included in the Sale-Leaseback, but also on the portion of the land 
which is sold under the Own option”. 

No sale of land was contemplated under the Synthetic Lease option.  The discussion of 
the Synthetic Lease Option states at page 29: “There would not be a gain on land or the 
related tax consequences at the inception of the Synthetic Lease because the land is not 
being sold.  The Company does, however, retain the right to any potential gains on the 
capital properties in the future.” 

The Synthetic Lease Option is the option that the Commission approved. 

Please also refer to the response to Question 21.3.1. 
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20.2 Please define “traditional rate base treatment” in regards to disposal costs and 
gross proceeds from disposal. 

Response: 

Traditional rate base treatment includes disposal costs and gross proceeds from 
disposal as accumulated depreciation. 

As noted in the response to Question 13.3.1.2, traditional rate making methodology must 
provide for proper and adequate depreciation rates including a provision for negative 
salvage where appropriate.  Depreciable assets are classified and held in pools 
recognizing that some assets will become obsolete prior to being fully depreciated and 
some assets in the pool will be fully depreciated while continuing to be used for utility 
purposes.  Sale proceeds of depreciable assets are credited to accumulated 
depreciation which results in rate base reductions and hence future revenue 
requirements reductions.  The practice of pooling assets for depreciation purposes is 
appropriate. 

Land generally is not depreciated, and investments in land used for utility purposes only 
generate rents on the invested capital rather than a return of capital since the utility can 
expect on disposition of the non-depreciating asset to get its return of capital and any 
related gain. 

 

 

20.2.1 If an asset in Account 486 Tools and Work Equipment has a gross plant 
value of $100,000 and accumulated depreciation of $90,000 and it was 
retired from use, what would be the complete journal entries to book the 
retirement assuming disposal costs of $10,000 and proceeds on disposal 
of $5,000? 

Response: 

This asset would not be retired from use until the NBV was zero as this is a 
general plant account.  The following entries would be booked for the disposal 
costs and the salvage proceeds. 

Dr. Accumulated depreciation  10,000 
Cr.  Cash       10,000 
To record disposal costs 
 
Dr. Cash     5,000 
Cr.  Accumulated depreciation     5,000 
To record salvage proceeds 
 
This leaves an $85,000 credit in accumulated depreciation for this asset based 
on above entries (NBV would be $15,000).  Once the NBV reaches zero the 
asset would be retired. 
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20.2.2 Alternatively, if an asset in Account 486 Tools and Work Equipment has a 
gross plant value of $100,000 and accumulated depreciation of $98,000 
and it was retired from use, what would be the complete journal entries to 
book the retirement assuming disposal costs of $5,000 and proceeds on 
disposal of $15,000? 

Response: 

The following entries would be booked for the disposal costs and the salvage 
proceeds. 

DR Accumulated depreciation  5,000 
CR   Cash       5,000 
To record disposal costs 
 
DR Cash     15,000 
CR Accumulated depreciation     15,000 
To record salvage proceeds 
 
This leaves a $108,000 credit in accumulated depreciation for this asset based 
on above entries (NBV is negative $8,000).  As the NBV has gone beyond zero 
the asset would be retired 
 
DR Accumulated Depreciation  100,000 
CR Tools and Work Equipment    100,000 
To retire asset 
 

This would result in a net credit to accumulated depreciation and thus rate base, 
that would provide future benefits to customers through a reduction in future 
rates. 

 

 

20.2.3 Using the above two examples please explain how are individual plant asset 
gains and losses booked?  Would the journal entries be different if the retired 
asset was the only asset in the account?  If so, explain. 

Response: 

Individual asset gains and losses are booked to accumulated depreciation using 
the pooling concept.  If the assets above were the last assets in the account the 
gain or loss would be booked to the income statement rather than remaining in 
the accumulated depreciation account. 
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20.2.4 Squamish Gas Co. Ltd (formerly a subsidiary of TGI, now merged with TGI as of 
January 1, 2007) was previously a propane utility that converted to natural gas.  
How did Squamish Gas book the net book value loss to its propane facilities what 
were no longer “used and useful”?  Please provide the journal entries. 

Response: 

In 1991 TGS (formerly Squamish Gas Co. Ltd.) was given approval to convert its 
propane distribution system to natural gas.  Some of the propane plant was sold 
to Terasen Gas Inc. (formerly BC Gas Utility Ltd. and Inland Natural Gas Co. 
Ltd.) and placed into service at Revelstoke.  The remaining storage equipment 
was used to rent as propane storage capacity and continued to be depreciated at 
3%.  In 1993 the plant balance and accumulated depreciation was transferred to 
Account 492 Gas Plant Held for Future Use and continued to be 
depreciated/amortized at the rate of 3% per year on a straight line basis.  The 
transferred amount continued to be included in the utility’s rate base and cost of 
service.  In 2005 the last of the propane plant accounted for in the Gas Plant 
Held for Future Use was disposed of and the related balance associated with the 
propane plant was retired to a zero balance. 

Entries to record the disposition: 

DR        Cash  15,000 
DR        Accumulated Depreciation 10,460 
CR        Propane Plant   34,924 
DR        Accumulated Depreciation - loss  9,464 
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21.0 Reference: 1998 Coastal Facilities Project CPCN Application: Synthetic Lease  

21.1 Page 28 of the 1998 CPCN Application it indicates that the synthetic lease option 
involves the buildings and the company would retain ownership of the land. 

21.1.1 Please confirm that the synthetic lease did not involve the land.  If not, 
explain. 

Response: 

Confirmed. 

 

 

21.2 On page 28 of the 1998 CPCN Application the company requests “that the 
shareholders be protected from the impact of any changes in the rules during the 
term of the financing.”  On page 29 it states: “If accounting rules or tax rules 
change and eliminate or reduce the ability to maintain these benefits, then a 
requirement to record such costs as a traditional rate base item will be required.” 

Was the intent of the proposed Synthetic Lease option in the 1998 CPCN 
Application to implement the proposed Synthetic Lease until it was not feasible to 
do so thus revert back to the “Own Option”?  Please explain. 

Response: 

Essentially yes. The intent was to implement the proposed Synthetic Lease 
which involved the Company foregoing an earnings and investment opportunity 
for as long as it was feasible to maintain the synthetic lease construct while 
protecting the shareholders from the impact of tax and accounting rule changes if 
they did take place.  The protection requested was to revert to financing the net 
book value of the assets as a traditional rate base item, consistent with the way 
all other utility assets are financed, which occurred in 2005.  The Commission 
deemed this approach to be in the public convenience and necessity. 

 

 

21.2.1 How many years was the Synthetic Lease actually in effect?  What was 
the start and end dates of the Synthetic Lease? 

Response: 

The Synthetic Lease was in effect for 5 years from November, 2000 through to 
January 2005.  The benefit to the end of 2004 from the synthetic lease amounted 
to approximately $6 million for ratepayers. 
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21.3 On page 29 it states: “There would not be a gain on land or the related tax 
consequences at the inception of the Synthetic Lease because the land is not 
being sold.  The Company does, however, retain the right to any potential gains 
on the capital properties in the future.” 

21.3.1 Is the “gain on land” a reference to the Sale-Leaseback option where all 
the land was sold?  If not, explain. 

Response: 

The three options presented in the 1998 Coastal Facilities CPCN Application 
included the Own, the Sale-Leaseback and the Synthetic Lease Option.  

The “Own” option contemplated a sale of surplus land with a pro-ration of 
proceeds (and gain on land) between utility and non-utility (i.e. rate-base and 
non-rate base components).  

The Sale-Leaseback option contemplated two land sales encompassing all of the 
land at Lochburn and Surrey.  One being the sale of land expected to be surplus 
at Lochburn.  The other relating to the land the new buildings were to be 
constructed on at both Surrey and Burnaby as part of the Sale-Leaseback 
transaction  

The third option was the Synthetic Lease option.  As is readily apparent from the 
paragraph on the top of page 29 of the 1998 CPCN Application, the Synthetic 
Lease option contemplated no sale of land and therefore no gain on the sale of 
land.  Under the Synthetic Lease option, which the Commission approved, the 
quoted reference in this question makes clear the company retained its rights to 
any gain on sale of any of the land in Surrey or Burnaby that might be realized in 
the future. 

The capital properties referenced are those encompassed by the Lochburn and 
Surrey lands on which the Coastal Facilities were to be constructed and also the 
land which has become vacant (including the 7.67 acres which is now the subject 
of this Application under Section 52).  The quote is specifically included in the 
Synthetic Lease option section as the quid pro quo for TGI offering up the 100% 
financing option, and the quotation makes it clear that Terasen was preserving its 
rights to any potential future gains on the capital properties which the 7.67 acres 
subject of this Application were part. 
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21.3.2 Is the “gain on land” in reference to the utility ‘used and useful’ land to 
which the synthetic lease building are situated and not to the surplus 
Lochburn land?  Please elaborate. 

Response: 

No.  The “gain on land” referenced is for all of the land at Lochburn and Surrey 
on which the Coast Facilities were to be constructed as well as any land that 
would become surplus.  There was no “gain on land” as part of the Coastal 
Facilities project for which the CPCN in Order No. C-14-98 was issued, because 
the Synthetic Lease option was approved and no land was sold as part of the 
Coastal Facilities project.  

 

 

21.3.3 What is meant by “capital properties” in the above quote?  Is the term 
“capital properties” in reference to specifically the land and buildings in 
the Coastal Facilities Project?  Is the term “capital properties” in reference 
to generally any plant and equipment (including land) of the utility?  
Please clarify. 

Response: 

In the context of the Synthetic Lease option section, the capital properties quote 
refers to the parcels of land at Lochburn and Surrey as noted in response to 
21.3.1 and 21.3.2 above.  
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22.0 Reference: 1998 Coastal Facilities Project CPCN Application: Financing 
Recommendation  

Page 29 states: “The revenue requirement impact of the three financing alternatives is 
summarized as follows…”   On the page the revenue requirement for the three options 
are shown with the company endorsing the Synthetic Lease alternative. 

22.1 The 1998 CPCN Application had a two part decision making process.  The first 
decision was on deciding what to construct and build and the second decision on 
how to finance the project.  Please comment on the appropriateness of these two 
statements. 

Response: 

Terasen Gas believes that the 1998 CPCN Application is simply one application and one 
decision making process.  The Company is of the view that a decision on what to 
construct and build cannot be severed from the costs of what is to be built, in 
determining what is in the public convenience and necessity.  
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23.0 Reference: Commission Order No. C-14-98 

Commission Order No. C-14-98 states in Recital N: “The August 20, 1998 application 
and supporting material show that the Project will not require all of the land that BC Gas 
holds at Lochburn and that surplus land will be sold, with 80 percent of the sale 
proceeds used to mitigate the net book value of the buildings that are removed.” 

Commission Order No. C-14-98 states in Direction No. 4: “The Commission approves 
the sale of surplus land at Lochburn providing the net proceeds are used for the benefit 
of utility ratepayers.  If BC Gas proposes to credit less than 100 percent of the net 
proceeds of the land sales to utility ratepayers, it is directed to request and justify 
Commission approval for its proposed course of action.” 

23.1 Was any of the surplus land or other utility assets at Lochburn sold?  If yes, 
please identify what was sold, the price received and the disposition of the funds. 

Response: 

No land at Lochburn has been sold to date (other than as discussed in this Application).  
Until remediation of the vacant land at Lochburn has been completed it was still used for 
utility purposes. 

This Application is the first application to the Commission for approval of the disposition 
of land at Lochburn.  Commission approval under section 52 of the Utility Commission 
Act must be obtained before the land can be sold. 

 

 

23.2 Please explain what happened to the buildings on the surplus land at Lochburn 
and when this occurred, and provide a year-by-year schedule detailing the 
treatment of the net book value of the buildings, including any return that was 
recorded on this amount. 

Response: 

The buildings on the7.67 acres of land at Lochburn were demolished in 2001. 

Please refer to the response to Question 3.7.4.2 Account 17996 for details on this 
transaction. 
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23.3 What is the cost of holding the surplus land at Lochburn for 2007, including return 
on rate base, property and other taxes, fencing maintenance, etc.? 

Response: 

A distinction must be made between the terms “no longer required for utility service” or 
“surplus land” and “included in rate base”.. The rate base of $1,136,155 has not been 
removed from rate base, as activities required to address the environmental problems 
that had arisen during the period the vacant land was used to provide utility service were 
still ongoing. As those activities are nearing completion Terasen Gas the 7.67 acres of 
land is no longer required for utility service.   As it has been determined that the 7.67 
acres will not be required for utility purposes Terasen Gas is applying for Commission 
approval of the sale of the 7.67 acres and approval to remove from rate base the amount 
associated with the 7.67 acres of land.  Property taxes and return on rate base 
reductions associated with the sale of the 7.67 acres will serve to reduce future revenue 
requirements. 

Please refer to the response to Question 23.8.1 for 2007 costs. 

 

 

23.4 Please confirm that this current Application with its sale of surplus land request is 
also a proposal to credit less than 100 percent of the net proceeds of the land 
sales to utility ratepayers as set out in Direction No. 4 of Order No. C-14-98?  If 
not, please explain. 

Response: 

The current Application requests Commission approval for the following:  

1. Pursuant to section 52 of the Utilities Commission Act, the disposition of the vacant 
land at Lochburn, consisting of 7.67 acres of the entire parcel of land.  

2. Removal of the amount of $1,136,155 from the rate base of Terasen Gas Inc. 
following the sale.  

 
As discussed extensively in earlier responses to questions in this information request, 
and as discussed in the Application, the Commission does not have jurisdiction to 
allocate the proceeds on the sale of the land at Lochburn that is no longer required for 
utility purposes.  Therefore, there is no need to request Commission approval to credit 
less than 100 percent of the proceeds to utility ratepayers.  As discussed in the response 
to question 12.3.1, the current Application is not a request for reconsideration. 

If in response to this Application the Commission approves the disposition of the 7.67 
acres, the Company will prorate the proceeds on sale, net of costs, on a basis consistent 
with the original rate base cost treatment, i.e. 79.93% to regulated operations and 
20.07% to non-regulated as shown in a sample calculation in Appendix C. Customers 
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will benefit from the rate base reduction of $1.136 million.  Further, strictly without 
prejudice and without waiving any of its rights, the Company will include $5 million of the 
remaining portion of the net proceeds in its calculation of earnings to be shared under 
PBR, resulting in a net benefit to customers of $2.5 million or otherwise through a rate 
rider to deliver $2.5 million of rate relief to customers (net effect being the same).  This 
provides an estimated total economic benefit to customers of more than $3.6 million 
inclusive of the rate base reduction on which future rates will be based. 

 

 

23.5 Does TGI consider Direction No. 4 of Order No. C-14-98 where the “Commission 
approves the sale of surplus land at Lochburn providing the net proceeds are 
used for the benefit of utility ratepayers” as a condition affecting rates arising 
from the CPCN?  Please discuss. 

Response: 

No, TGI considers it an acknowledgement by the Commission of the day that land at 
Lochburn would likely no longer be required for utility purposes once the demolition and 
any potential remediation was complete.  Section 4 of the Order also provided an 
indication that the Commission would approve its sale so long as proceeds were 
directed back to utility customers.  As stated in response to other question, in 1998 there 
was no application before the Commission for approval of the sale of land, and nothing 
in Order No. C-14-98 purports to be an approval under section 52 of the Utilities 
Commission Act.   

Given that the Company is proposing the sale of 7.67 acres of land at Lochburn under 
different conditions consistent with its rights of ownership, and given the fact that there 
has been no approval as required under section 52, the Company is now bringing the 
application under Section 52 of the UCA. 

See also the responses to questions 12.1 and 12.2 for a discussion of the Commission’s 
jurisdiction on an application for a CPCN. 

 

 

23.6 Since TGI completed the construction of the Coastal Facilities Project without a 
request to modify the net proceeds approval of the Order, does it imply that TGI 
accepted the terms of approval set by the Commission?  Please explain. 

Response: 

Please refer to the responses to Questions 12.3.1, 23.4 and 23.5.  The Commission 
indicated it would approve the sale if the proceeds were used in a certain manner.  The 
Commission also invited the Company to bring a future application if it wished to 
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proceed on any other basis.  The 1998 Order did not provide approval fro the sale under 
section 52 of the Utilities Commission Act.   

This Application is now made to obtain the section 52 approval.  It cannot be implied that 
TGI accepted the terms of a order relating to disposal of land when at the time there was 
no application before the Commission for the disposal of land.  

 

 

23.7 Order No. C-14-98 was issued on September 3, 1998 why has TGI taken nearly 
9 years to request a change to the Order? 

Response: 

TGI is not requesting a change to the Order.  Please refer to the responses to Questions 
12.3.1, 23.5 and 23.6. 

 

 

23.8 It has been almost 9 years since the Commission approved the sale of vacant 
land at Lochburn as part of the Commission’s approval of the Coastal Facilities 
Project CPCN Application in Order No. C-14-98 on September 3, 1998.  

  

23.8.1 Please provide all the details of customer-funded expenditures (including 
maintenance and carrying costs (lease payment, debt interest, equity 
earnings)) on this vacant land over the past 9 years. 

Response: 

Ratepayers of the utility should pay, through their rates, all costs associated with 
the operation of the utility.  Part of those costs will be the costs associated with 
land that requires restoration or remediation as a result of the utility-related 
activities on the land.  An asset that will no longer required for utility purposes 
once restoration or remediation has been completed should not be removed from 
rate base until the restoration or remediation, if required, has been completed. 

As the remediation of the land at Lochburn nears completion Terasen Gas, 
through this Application has applied to remove the vacant land and associated 
costs from rate base.  

It should be noted that the land has not been vacant for the past nine years. 
Customer funded expenditures for the past nine years including a 2007 estimate 
are as follows: 
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Year 1999 2000 2001 2002 2003 2004 2005 2006 2007
Incremental Rate Base

Land and Land Rights Mid Year $1,136,155 $1,136,155 $1,136,155 $1,136,155 $1,136,155 $1,136,155 $1,136,155 $1,136,155 $1,136,155

Capital Structure
Equity Portion 33.00% 33.00% 33.00% 33.00% 33.00% 33.00% 33.00% 35.00% 35.01%
Debt Portion 67.00% 67.00% 67.00% 67.00% 67.00% 67.00% 67.00% 65.00% 64.99%

Financed by Equity $374,931 $374,931 $374,931 $374,931 $374,931 $374,931 $374,931 $397,654 $397,768
Financed by Debt $761,224 $761,224 $761,224 $761,224 $761,224 $761,224 $761,224 $738,501 $738,387

Financing
Allowed ROE 9.25% 9.50% 9.25% 9.13% 9.42% 9.15% 9.03% 8.80% 8.37%
Effective Debt Rate 8.83% 8.31% 8.03% 7.80% 7.56% 7.37% 7.26% 7.07% 6.61%

Equity Return $34,681 $35,618 $34,681 $34,231 $35,319 $34,306 $33,856 $34,994 $33,293
Debt Interest $67,208 $63,220 $61,142 $59,345 $57,533 $56,125 $55,227 $52,219 $48,793

Tax Calculation
Income Tax Rate 45.62% 45.62% 44.62% 39.62% 37.62% 35.62% 34.87% 34.12% 34.12%
Gross up % 54.38% 54.38% 55.38% 60.38% 62.38% 64.38% 65.13% 65.88% 65.88%

Equity Return Before Tax $63,776 $65,499 $62,624 $56,693 $56,618 $53,287 $51,983 $53,117 $50,536
Income Tax $29,094 $29,881 $27,943 $22,462 $21,300 $18,981 $18,126 $18,124 $17,243

Property Taxes
Property Tax on Sale Portion $88,579 $90,539 $10,389 $101,690 $103,685 $103,650 $106,881 $105,917 $122,330

Approx. Maintenance Costs 
and Other $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500 $1,500

Total Carrying and 
Maintenance Costs

Equity Return $34,681 $35,618 $34,681 $34,231 $35,319 $34,306 $33,856 $34,994 $33,293
Interest 67,208 63,220 61,142 59,345 57,533 56,125 55,227 52,219 48,793
Income Tax 29,094 29,881 27,943 22,462 21,300 18,981 18,126 18,124 17,243
Property Tax 88,579 90,539 10,389 101,690 103,685 103,650 106,881 105,917 122,330
Approx. Maintenance Cost and Other 1,500 1,500 1,500 1,500 1,500 1,500 1,500 1,500 1,500

Total $221,063 $220,758 $135,654 $219,228 $219,337 $214,562 $215,590 $212,754 $223,159  
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23.8.2 Please explain why TGI took almost 9 years to get the vacant land ready 
for sale and failed to find a suitable buyer over the past 9 years. 

Response: 

TGI has made best efforts to move the sale of the surplus property along.  The 
environmental process and subdivision have been a lengthy and evolving 
practice. 
 
The vacant land did not become available until late 2000 when all personnel 
were relocated from the buildings.  The buildings were demolished in 2001 which 
permitted the start of the environmental review and land use study.   

In 2003, Environmental Stage 2 PSI was completed.   

In 2004, TGI applied to the City of Burnaby for subdivision.  The City advised TGI 
would need to deliver a Certificate of Compliance to subdivide the property.  

In late 2004, TGI engaged a new environmental consultant to review 
environmental reports to date for Code of Conduct compliance.  Numerous 
concerns were raised and Stage 1 preliminary site investigation was required to 
be repeated in certain areas of concern.   

In late 2006 it was determined Stage 1 PSI study, remediation and risk 
assessment and subdivision could be completed in 2007.   The property was 
then marketed for sale.  

 

 

23.8.3 Please compare the condition of the vacant land now versus in 1998 
under the Coastal Facilities Project CPCN Application. 

Response: 

The vacant land is now partitioned off by fence line surrounding the area.  The 
area is overgrown with bushes and trees where the former buildings stood.  As 
the area is currently under environmental review, there are test-pits and 
boreholes located through the area of potential environmental concerns.   
Remediation is ongoing in two areas where the underground storage tanks were 
previously excavated and around the former machine shop area.  The ground 
surface will be re-instated with clean fill material. 
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24.0 Reference: TGI 2008-2009 Multi-Year Performance-Based Rate (“PBR”) Plan 

TGI 2008-2009 Multi-Year PBR Negotiated Settlement Agreement stipulates a 50/50 
sharing of earnings above or below the allowed ROE, net of GSMIP, DSM Incentive, 
load building and incentives for partially controllable items) using the common equity 
component of the actual rate base. 

TGI proposes to include a portion of the capital gain ($5 million) on the sale of the 7.67 
acres in the calculation of earnings to be shared under the current PBR.  However, TGI 
maintains that this treatment is not required under PBR. 

24.1 As the Commission Order No. C-14-98 in respect of the Coastal Facilities Project 
CPCN Application pre-dates the prevailing PBR Agreement, should the gain from 
surplus land sale at Lochburn be subject to the 1998 Commission order rather 
than bound by the earning sharing formula prescribed by the current PBR 
Agreement?  Please comment. 

Response: 

Neither.  TGI is making the proposal on a without prejudice basis to flow a $2.5 million 
benefit to its customers and is proposing to use a mechanism within the existing rate 
making construct under PBR to channel that portion of the gain.  TGI is not proposing to 
be bound by the earnings sharing formula but if that mechanism was used, and 
notionally $5 million was credited to the achieved return, then $2.5 million would flow 
back to customers through that mechanism.  The benefit of $2.5 million can be done 
through a separate rate rider and in order to avoid confusion that has been generated by 
the proposal in the Application, TGI is now suggesting a special purpose rider should be 
the mechanism used to stream the benefit back to customers. 
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25.0 Reference: Ontario Energy Board Decision with Reasons EB-2005-0211 

Ontario Energy Board (“OEB”) released its Decision with Reasons on June 27, 2007 on 
an application by Union Gas Limited (“Union”) related to proceeds from the sale of 
cushion gas.  In assessing cases where the sale of an asset by a utility can harm 
customers, OEB notes that: 

“The one potential for harm would be if it turned out that Union had made an 
error, and additional cushion gas was required.  In this case, the cost of 
replacement cushion gas would be significantly higher than the book value of the 
original cushion gas.” 
 

Union states that “should it have to purchase additional cushion gas in the market to 
replace what it has sold, the entire cost would be for the account of the company and the 
shareholder, and Union would depart from traditional ratemaking practice and would not 
seek to include the cost of the purchased cushion gas in rate base.” 

25.1 If it turns out that TGI has made an error and additional land is required in the 
Lower Mainland within the next 20 years, would TGI shareholders be prepared to 
take a position similar to Union’s to keep the customers unharmed?  Please 
express TGI’s proposition. 

Response: 

Situations that would give rise to the requirement for future land purchases are likely to 
be driven by operational requirements that would require land acquisition in other areas 
of the Lower Mainland rather than at the Lochburn property, and would be required 
whether or not the land which is subject to this Application were sold or not.  There is 
room on the Lochburn property that is being retained to construct additional facilities in 
the future if such facilities are needed in that physical location.  

Therefore, in order to be consistent with the situation and commitment made by Union in 
the cushion gas example, TGI would have to find that it erred in selling land at that 
location in Burnaby rather than if it needs any additional land in the Lower Mainland in 
the next 20 years.  Land parcels are not necessarily interchangeable whereas cushion 
gas is.  For instance, if land were required 15 years from now for a muster in Richmond 
in order to meet emergency response time parameters due to traffic congestion and 
population density/growth reasons etc., then holding land at Lochburn would not have 
been of value to that need and TGI shareholders would not be prepared to bear the 
costs of acquiring land in Richmond.  

However, if TGI has erred and finds it must repurchase land within close proximity to the 
Lochburn location then it would be prepared to contribute a pro-rata share of the gain 
realized back to the future acquisition cost.  
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www.gvadevencore.com           604-681-3334       604-681-5255

Chartered Real Estate Broker

Development Site 
For Sale

Site Size:
Proposed subdivision consists of an irregularly 
shaped 7.67 acre parcel of vacant land.

Site Features:
•181 Meters / 594 ft. (approx.) Frontage on  
Boundary Road 

•305Meters / 1,001 ft. (approx.) Frontage on 
Lougheed Highway 

•Creek on NE lot line and runs to the SE of the 
site

•Exposure to the Trans Canada Highway

GVA DEVENCORE
DISPOSITION SERVICES

Lliam Jones – Vice President
604-681-3334, ext. 23
jones@devencorewest.com

Location:
The Subject Property is located in North 
Burnaby, just west of the Brentwood Town 
Centre.  Specifically, the Subject Property is 
on the North East corner of Lougheed 
Highway and Boundary Road.



Zoning:
Current zoning is M-3 Industrial.  The City of Burnaby’s Planning Department supports a 
Comprehensive Development under M-5, B-1 and B-2 guidelines.  Letter from City of Burnaby 
is available from GVA Devencore.

Legal Address:
Legal address shown on  “Proposed lot A” on attached Schedule “A”

Offer Process:
Perspective purchasers are invited to submit Offers To Purchase through GVA Devencore on 
the Vendor’s Standard Offer Form (please contact Agent).  

3777 Lougheed Highway

www.gvadevencore.com           604-681-3334       604-681-5255

Lliam Jones – Vice President
#1860 – 505 Burrard St.  

Vancouver BC.  V7X 1M6

E. & O.E.  THE INFORMATION CONTAINED HERIN WAS OBTAINED FROM SOURCES WHICH WE DEEM RELIABLE AND WHILE 
THOUGHT TO BE CORRECT, IS NOT GUARANTEED BY GVA DEVENCORE.  ALL MEASURMENTS QUOTED ARE APPROXIMATE.  
PURCHASER TO VERIFY ALL MEASURMENTS.

THE VENDOR SHALL NOT BE OBLIGATED TO ACCEPT THE HIGHEST OFFER, OR ANY OFFER, OR TO ENTER INTO ANY 
AGREEMENT FOR THE PURCHASE AND SALE OF ALL OR ANY PART OF THE PROPERTY. THE VENDOR SHALL HAVE THE 
RIGHT TO NEGOTIATE WITH ONE OR MORE OFFERS AND TO ACCEPT CHANGES IN OFFERS
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** Preliminary Version ** 

 
 
 

Case Name: 
ATCO Gas & Pipelines Ltd. v. Alberta (Energy & Utilities 

 Board) 
 
 

City of Calgary, appellant/respondent on cross-appeal; 
v. 

ATCO Gas and Pipelines Ltd., respondent/appellant on 
cross-appeal, and 

Alberta Energy and Utilities Board, Ontario Energy 
Board, Enbridge Gas Distribution Inc. and Union Gas 

Limited, interveners. 
 

[2006] S.C.J. No. 4 
 

2006 SCC 4 
 

File No.: 30247. 
 
  

 Supreme Court of Canada 
 

Heard: May 11, 2005; 
 Judgment: February 9, 2006. 

 
Present: McLachlin C.J. and Bastarache, Binnie, LeBel, 

Deschamps, Fish and Charron JJ. 
 

(149 paras.) 
 
Appeal From: 

ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA 
 
Subsequent History: 
NOTE: This document is subject to editorial revision before its reproduction in final form in the 
Canada Supreme Court Reports.  
 
Catchwords: 
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 Administrative law -- Boards and tribunals -- Regulatory boards -- Jurisdiction -- Doctrine of ju-
risdiction by necessary implication -- Natural gas public utility applying to Alberta Energy and 
Utilities Board to approve sale of buildings and land no longer required in supplying natural gas -- 
Board approving sale subject to condition that portion of sale proceeds be allocated to ratepaying 
customers of utility -- Whether Board had explicit or implicit jurisdiction to allocate proceeds of 
sale -- If so, whether Board's decision to exercise discretion to protect public interest by allocating 
proceeds of utility asset sale to customers reasonable -- Alberta Energy and Utilities Board Act, 
R.S.A. 2000, c. A-17, s. 15(3) -- Public Utilities Board Act, R.S.A. 2000, c. P-45, s. 37 -- Gas Utili-
ties Act, R.S.A. 2000, c. G-5, s. 26(2). 
 
 Administrative law -- Judicial review -- Standard of review -- Alberta Energy and Utilities Board -- 
Standard of review applicable to Board's jurisdiction to allocate proceeds from sale of public utility 
assets to ratepayers -- Standard of review applicable to Board's decision to exercise discretion to 
allocate proceeds of sale -- Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17, s. 15(3) -- 
Public Utilities Board Act, R.S.A. 2000, c. P-45, s. 37 -- Gas Utilities Act, R.S.A. 2000, c. G-5, s. 
26(2). 
 
Summary: 

ATCO is a public utility in Alberta which delivers natural gas. A division of ATCO filed an appli-
cation with the Alberta Energy and Utilities Board for approval of the sale of buildings and land lo-
cated in Calgary, as required by the Gas Utilities Act ("GUA"). According to ATCO, the property 
was no longer used or useful for the provision of utility services, and the sale would not cause any 
harm to ratepaying customers. ATCO requested that the Board approve the sale transaction, as well 
as the proposed disposition of the sale proceeds: to retire the remaining book value of the sold as-
sets, to recover the disposition costs, and to recognize that the balance of the profits resulting from 
the sale should be paid to ATCO's shareholders. The customers' interests were represented by the 
City of Calgary, who opposed ATCO's position with respect to the disposition of the sale proceeds 
to shareholders.  

Persuaded that customers would not be harmed by the sale, the Board approved the sale transaction 
on the basis that customers would not "be exposed to the risk of financial harm as a result of the 
Sale that could not be examined in a future proceeding". In a second decision, the Board determined 
the allocation of net sale proceeds. The Board held that it had the jurisdiction to approve a proposed 
disposition of sale proceeds subject to appropriate conditions to protect the public interest, pursuant 
to the powers granted to it under s. 15(3) of the Alberta Energy and Utilities Board Act 
("AEUBA"). The Board applied a formula which recognizes profits realized when proceeds of sale 
exceed the original cost can be shared between customers and shareholders, and allocated a portion 
of the net gain on the sale to the ratepaying customers. The Alberta Court of Appeal set aside the 
Board's decision, referring the matter back to the Board to allocate the entire remainder of the pro-
ceeds to ATCO.  

Held (McLachlin C.J. and Binnie and Fish JJ. dissenting): The appeal is dismissed and the cross-
appeal is allowed.  

Per Bastarache, LeBel, Deschamps and Charron JJ.: When the relevant factors of the pragmatic 
and functional approach are properly considered, the standard of review applicable to the Board's 



Page 3 
 

decision on the issue of jurisdiction is correctness. Here, the Board did not have the jurisdiction to 
allocate the proceeds of the sale of the utility's asset. The Court of Appeal made no error of fact or 
law when it concluded that the Board acted beyond its jurisdiction by misapprehending its statutory 
and common law authority. However, the Court of Appeal erred when it did not go on to conclude 
that the Board has no jurisdiction to allocate any portion of the proceeds of sale of the property to 
ratepayers. [paras. 21-34]  

The interpretation of the AEUBA, the Public Utilities Board Act ("PUBA") and the GUA can lead 
to only one conclusion: the Board does not have the prerogative to decide on the distribution of the 
net gain from the sale of assets of a utility. On their grammatical and ordinary meaning, s. 26(2) 
GUA, s. 15(3) AEUBA and s. 37 PUBA are silent as to the Board's power to deal with sale pro-
ceeds. Section 26(2) GUA conferred on the Board the power to approve a transaction without more. 
The intended meaning of the Board's power pursuant to s. 15(3) AEUBA to impose conditions on 
an order that the Board considers necessary in the public interest, as well as the general power in s. 
37 PUBA, is lost when the provisions are read in isolation. They are, on their own, vague and open-
ended. It would be absurd to allow the Board an unfettered discretion to attach any condition it 
wishes to any order it makes. While the concept of "public interest" is very wide and elastic, the 
Board cannot be given total discretion over its limitations. These seemingly broad powers must be 
interpreted within the entire context of the statutes which are meant to balance the need to protect 
consumers as well as the property rights retained by owners, as recognized in a free market econ-
omy. The context indicates that the limits of the Board's powers are grounded in its main function of 
fixing just and reasonable rates and in protecting the integrity and dependability of the supply sys-
tem. [para. 7] [paras. 41-46]  

An examination of the historical background of public utilities regulation in Alberta generally, and 
the legislation in respect of the powers of the Alberta Energy and Utilities Board in particular, re-
veals that nowhere is there a mention of the authority for the Board to allocate proceeds from a sale 
or the discretion of the Board to interfere with ownership rights. Moreover, although the Board may 
seem to possess a variety of powers and functions, it is manifest from a reading of the AEUBA, the 
PUBA and the GUA that the principal function of the Board in respect of public utilities, is the de-
termination of rates. Its power to supervise the finances of these companies and their operations, 
although wide, is in practice incidental to fixing rates. The goals of sustainability, equity and effi-
ciency, which underlie the reasoning as to how rates are fixed, have resulted in an economic and 
social arrangement which ensures that all customers have access to the utility at a fair price -- noth-
ing more. The rates paid by customers do not incorporate acquiring ownership or control of the util-
ity's assets. The object of the statutes is to protect both the customer and the investor, and the 
Board's responsibility is to maintain a tariff that enhances the economic benefits to consumers and 
investors of the utility. This well-balanced regulatory arrangement does not, however, cancel the 
private nature of the utility. The fact that the utility is given the opportunity to make a profit on its 
services and a fair return on its investment in its assets should not and cannot stop the utility from 
benefiting from the profits which follow the sale of assets. Neither is the utility protected from 
losses incurred from the sale of assets. The Board misdirected itself by confusing the interests of the 
customers in obtaining safe and efficient utility service with an interest in the underlying assets 
owned only by the utility. [para. 7] [paras. 54-69]  

Not only is the power to allocate the proceeds of the sale absent from the explicit language of the 
legislation, but it cannot be implied from the statutory regime as necessarily incidental to the ex-
plicit powers. For the doctrine of jurisdiction by necessary implication to apply, there must be evi-
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dence that the exercise of that power is a practical necessity for the Board to accomplish the objects 
prescribed by the legislature, something which is absent in this case. Not only is the authority to at-
tach a condition to allocate the proceeds of a sale to a particular party unnecessary for the Board to 
accomplish its role, but deciding otherwise would lead to the conclusion that broadly drawn powers, 
such as those found in the AEUBA, the GUA and the PUBA, can be interpreted so as to encroach 
on the economic freedom of the utility, depriving it of its rights. If the Alberta legislature wishes to 
confer on ratepayers the economic benefits resulting from the sale of utility assets, it can expressly 
provide for this in the legislation. [para. 39] [paras. 77-80]  

Notwithstanding the conclusion that the Board lacked jurisdiction, its decision to exercise its discre-
tion to protect the public interest by allocating the sale proceeds as it did to ratepaying customers 
did not meet a reasonable standard. When it explicitly concluded that no harm would ensue to cus-
tomers from the sale of the asset, the Board did not identify any public interest which required pro-
tection and there was, therefore, nothing to trigger the exercise of the discretion to allocate the pro-
ceeds of sale. Finally, it cannot be concluded that the Board's allocation was reasonable when it 
wrongly assumed that ratepayers had acquired a proprietary interest in the utility's assets because 
assets were a factor in the rate-setting process. [paras. 82-85]  

Per McLachlin C.J. and Binnie and Fish JJ. (dissenting) : The Board's decision should be restored. 
Section 15(3) AEUBA authorized the Board, in dealing with ATCO's application to approve the 
sale of the subject land and buildings, to "impose any additional conditions that the Board considers 
necessary in the public interest". In the exercise of that authority, and having regard to the Board's 
"general supervision over all gas utilities, and the owners of them" pursuant to s. 22(1) GUA, the 
Board made an allocation of the net gain for public policy reasons. The Board's discretion is not 
unlimited and must be exercised in good faith for its intended purpose. Here, in allocating one third 
of the net gain to ATCO and two thirds to the rate base, the Board explained that it was proper to 
balance the interests of both shareholders and ratepayers. In the Board's view to award the entire 
gain to the ratepayers would deny the utility an incentive to increase its efficiency and reduce its 
costs, but on the other hand to award the entire gain to the utility might encourage speculation in 
non-depreciable property or motivate the utility to identify and dispose of properties which have 
appreciated for reasons other than the best interest of the regulated business. Although it was open 
to the Board to allow ATCO's application for the entire profit, the solution it adopted in this case is 
well within the range of reasonable options. The "public interest" is largely and inherently a matter 
of opinion and discretion. While the statutory framework of utilities regulation varies from jurisdic-
tion to jurisdiction, Alberta's grant of authority to its Board is more generous than most. The Court 
should not substitute its own view of what is "necessary in the public interest". The Board's decision 
made in the exercise of its jurisdiction was within the range of established regulatory opinion, 
whether the proper standard of review in that regard is patent unreasonableness or simple reason-
ableness. [paras. 91-92] [paras. 98-99] [para. 110] [para. 113] [para. 122] [para. 148]  

ATCO's submission that an allocation of profit to the customers would amount to a confiscation of 
the corporation's property overlooks the obvious difference between investment in an unregulated 
business and investment in a regulated utility where the ratepayers carry the costs and the regulator 
sets the return on investment, not the marketplace. The Board's response cannot be considered "con-
fiscatory" in any proper use of the term, and is well within the range of what is regarded in compa-
rable jurisdictions as an appropriate regulatory allocation of the gain on sale of land whose original 
investment has been included by the utility itself in its rate base. Similarly, ATCO's argument that 
the Board engaged in impermissible retroactive ratemaking should not be accepted. The Board pro-
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posed to apply a portion of the expected profit to future ratemaking. The effect of the order is pro-
spective not retroactive. Fixing the going-forward rate of return, as well as general supervision of 
"all gas utilities and the owners of them", were matters squarely within the Board's statutory man-
date. ATCO also submits in its cross-appeal that the Court of Appeal erred in drawing a distinction 
between gains on sale of land whose original cost is not depreciated and depreciated property, such 
as buildings. A review of regulatory practice shows that many, but not all, regulators reject the rele-
vance of this distinction. The point is not that the regulator must reject any such distinction but, 
rather, that the distinction does not have the controlling weight as contended by ATCO. In Alberta, 
it is up to the Board to determine what allocations are necessary in the public interest as conditions 
of the approval of sale. Finally, ATCO's contention that it alone is burdened with the risk on land 
that declines in value overlooks the fact that in a falling market the utility continues to be entitled to 
a rate of return on its original investment, even if the market value at the time is substantially less 
than its original investment. Further, it seems such losses are taken into account in the ongoing rate-
setting process. [para. 93] [paras. 123-147]  
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[Editor's note: A corrigendum was published by the Court April 24, 2006. The corrections have been incorporated in this document and the 
text of the corrigendum is appended to the end of the judgment.] 

The judgment of Bastarache, LeBel, Deschamps and Charron JJ. was delivered by 

BASTARACHE J.:-- 
 

1.  Introduction 

1     At the heart of this appeal is the issue of the jurisdiction of an administrative board. More spe-
cifically, the Court must consider whether, on the appropriate standard of review, this utility board 
appropriately set out the limits of its powers and discretion. 

2     Few areas of our lives are now untouched by regulation. Telephone, rail, airline, trucking, for-
eign investment, insurance, capital markets, broadcasting licences and content, banking, food, drug 
and safety standards, are just a few of the objects of public regulations in Canada: M. J. Trebilcock, 
"The Consumer Interest and Regulatory Reform", in G. B. Doern, ed., The Regulatory Process in 
Canada (1978), 94. Discretion is central to the regulatory agency policy process, but this discretion 
will vary from one administrative body to another (see C. L. Brown-John, Canadian Regulatory 
Agencies: Quis custodiet ipsos custodes? (1981), at p. 29). More importantly, in exercising this dis-
cretion, statutory bodies must respect the confines of their jurisdiction: they cannot trespass in areas 
where the legislature has not assigned them authority (see D. J. Mullan, Administrative Law (2001), 
at pp. 9-10). 
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3     The business of energy and utilities is no exception to this regulatory framework. The respon-
dent in this case is a public utility in Alberta which delivers natural gas. This public utility is noth-
ing more than a private corporation subject to certain regulatory constraints. Fundamentally, it is 
like any other privately held company: it obtains the necessary funding from investors through pub-
lic issues of shares in stock and bond markets; it is the sole owner of the resources, land and other 
assets; it constructs plants, purchases equipment, and contracts with employees to provide the ser-
vices; it realizes profits resulting from the application of the rates approved by the Alberta Energy 
and Utilities Board (the "Board") (see P. W. MacAvoy and J. G. Sidak, "The Efficient Allocation of 
Proceeds from a Utility's Sale of Assets" (2001), 22 Energy L.J. 233, at p. 234). That said, one can-
not ignore the important feature which makes a public utility so distinct: it must answer to a regula-
tor. Public utilities are typically natural monopolies: technology and demand are such that fixed 
costs are lower for a single firm to supply the market than would be the case where there is duplica-
tion of services by different companies in a competitive environment (see A. E. Kahn, The Econom-
ics of Regulation: Principles and Institutions (1988), vol. 1, at p. 11; B. W. F. Depoorter, "Regula-
tion of Natural Monopoly", in B. Bouckaert and G. De Geest, eds., Encyclopedia of Law and Eco-
nomics (2000), vol. III, 498; J. S. Netz, "Price Regulation: A (Non-Technical) Overview", in B. 
Bouckaert and G. De Geest, eds., Encyclopedia of Law and Economics (2000), vol. III, 396, at p. 
398; A. J. Black, "Responsible Regulation: Incentive Rates for Natural Gas Pipelines" (1992), 28 
Tulsa L.J. 349, at p. 351). Efficiency of production is promoted under this model. However, gov-
ernments have purported to move away from this theoretical concept and have adopted what can 
only be described as a "regulated monopoly". The utility regulations exist to protect the public from 
monopolistic behaviour and the consequent inelasticity of demand while ensuring the continued 
quality of an essential service (see Kahn, at p. 11). 

4     As in any business venture, public utilities make business decisions, their ultimate goal being to 
maximize the residual benefits to shareholders. However, the regulator limits the utility's manage-
rial discretion over key decisions, including prices, service offerings and the prudency of plant and 
equipment investment decisions. And more relevant to this case, the utility, outside the ordinary 
course of business, is limited in its right to sell assets it owns: it must obtain authorization from its 
regulator before selling an asset previously used to produce regulated services (see MacAvoy and 
Sidak, at p. 234). 

5     Against this backdrop, the Court is being asked to determine whether the Board has jurisdiction 
pursuant to its enabling statutes to allocate a portion of the net gain on the sale of a now discarded 
utility asset to the rate-paying customers of the utility when approving the sale. Subsequently, if this 
first question is answered affirmatively, the Court must consider whether the Board's exercise of its 
jurisdiction was reasonable and within the limits of its jurisdiction: was it allowed, in the circum-
stances of this case, to allocate a portion of the net gain on the sale of the utility to the rate-paying 
customers? 

6     The customers' interests are represented in this case by the City of Calgary (the "City") which 
argues that the Board can determine how to allocate the proceeds pursuant to its power to approve 
the sale and protect the public interest. I find this position unconvincing. 

7     The interpretation of the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 
("AEUBA"), the Public Utilities Board Act, R.S.A. 2000, c. P-45 ("PUBA"), and the Gas Utilities 
Act, R.S.A. 2000, c. G-5 ("GUA") (see Appendix for the relevant provisions of these three statutes), 
can lead to only one conclusion: the Board does not have the prerogative to decide on the distribu-
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tion of the net gain from the sale of assets of a utility. The Board's seemingly broad powers to make 
any order and to impose any additional conditions that are necessary in the public interest has to be 
interpreted within the entire context of the statutes which are meant to balance the need to protect 
consumers as well as the property rights retained by owners, as recognized in a free market econ-
omy. The limits of the powers of the Board are grounded in its main function of fixing just and rea-
sonable rates ("rate setting") and in protecting the integrity and dependability of the supply system. 

1.1 Overview of the Facts 

8     ATCO Gas - South ("AGS"), which is a division of ATCO Gas and Pipelines Ltd. ("ATCO"), 
filed an application by letter with the Board pursuant to s. 25.1(2) (now s. 26(2)) of the GUA, for 
approval of the sale of its properties located in Calgary known as Calgary Stores Block (the "prop-
erty"). The property consisted of land and buildings; however, the main value was in the land, and 
the purchaser intended to and did eventually demolish the buildings and redevelop the land. Accord-
ing to AGS, the property was no longer used or useful for the provision of utility services, and the 
sale would not cause any harm to customers. In fact, AGS suggested that the sale would result in 
cost savings to customers, by allowing the net book value of the property to be retired and with-
drawn from the rate base, thereby reducing rates. ATCO requested that the Board approve the sale 
transaction and the disposition of the sale proceeds to retire the remaining book value of the sold 
assets, to recover the disposition costs, and to recognize the balance of the profits resulting from the 
sale of the plant should be paid to shareholders. The Board dealt with the application in writing, 
without witnesses or an oral hearing. Other parties making written submissions to the Board were 
the City of Calgary, the Federation of Alberta Gas Co-ops Ltd., Gas Alberta Inc. and the Municipal 
Interveners , who all opposed ATCO's position with respect to the disposition of the sale proceeds 
to shareholders. 

1.2 Judicial History 

1.2.1 Alberta Energy and Utilities Board 

1.2.1.1 Decision 2001-78 (Atco Gas and Pipelines Ltd.) 

9     In a first decision, which considered ATCO's application to approve the sale of the property, 
the Board employed a "no-harm" test, assessing the potential impact on both rates and the level of 
service to customers and the prudence of the sale transaction, taking into account the purchaser and 
tender or sale process followed. The Board was of the view that the test had been satisfied. It was 
persuaded that customers would not be harmed by the sale, given that a prudent lease arrangement 
to replace the sold facility had been concluded. The Board was satisfied that there would not be a 
negative impact on customers' rates, at least during the five-year initial term of the lease. In fact, the 
Board concluded that there would be cost savings to the customers and that there would be no im-
pact on the level of service to customers as a result of the sale. It did not make a finding on the spe-
cific impact on future operating costs; for example, it did not consider the costs of the lease ar-
rangement entered into by ATCO. The Board noted that those costs could be reviewed by the Board 
in a future general rate application brought by interested parties. 

1.2.1.2 Decision 2002-037, [2002] A.E.U.B. No. 52 (QL) 

10     In a second decision, the Board determined the allocation of net sale proceeds. It reviewed the 
regulatory policy and general principles which affected the decision, although no specific matters 
are enumerated for consideration in the applicable legislative provisions. The Board had previously 
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developed a "no-harm" test, and it reviewed the rationale for the test as summarized in its Alta. 
E.U.B. Decision 2001-65, Atco Gas-North, A Division of Atco Gas and Pipelines Ltd.: "The Board 
considers that its power to mitigate or offset potential harm to customers by allocating part or all of 
the sale proceeds to them, flows from its very broad mandate to protect consumers in the public in-
terest (p. 16)." 

11     The Board went on to discuss the implications of the Alberta Court of Appeal decision in 
TransAlta Utilities Corp. v. Public Utilities Board (Alta.) (1986), 68 A.R. 171, referring to various 
decisions it had rendered in the past. Quoting from Alta. E.U.B. Decision 2000-41 (TransAlta Utili-
ties Corp.), the Board summarized the "TransAlta Formula" (para. 27): 
 

 In subsequent decisions, the Board has interpreted the Court of Appeal's 
conclusion to mean that where the sale price exceeds the original cost of the as-
sets, shareholders are entitled to net book value (in historical dollars), customers 
are entitled to the difference between net book value and original cost, and any 
appreciation in the value of the assets (i.e. the difference between original cost 
and the sale price) is to be shared by shareholders and customers. The amount to 
be shared by each is determined by multiplying the ratio of sale price/original 
cost to the net book value (for shareholders) and the difference between original 
cost and net book value (for customers). However, where the sale price does not 
exceed original cost, customers are entitled to all of the gain on sale. 

The Board also referred to Decision 2001-65, where it had clarified the following (para. 28): 
 

 In the Board's view, if the TransAlta Formula yields a result greater than 
the no-harm amount, customers are entitled to the greater amount. If the 
TransAlta Formula yields a result less than the no-harm amount, customers are 
entitled to the no-harm amount. In the Board's view, this approach is consistent 
with its historical application of the TransAlta Formula. 

12     On the issue of its jurisdiction to allocate the net proceeds of a sale, the Board in the present 
case stated, at paras. 47-49: 
 

 The fact that a regulated utility must seek Board approval before disposing 
of its assets is sufficient indication of the limitations placed by the legislature on 
the property rights of a utility. In appropriate circumstances, the Board clearly 
has the power to prevent a utility from disposing of its property. In the Board's 
view it also follows that the Board can approve a disposition subject to appropri-
ate conditions to protect customer interests. 

 

 Regarding AGS's argument that allocating more than the no-harm amount 
to customers would amount to retrospective ratemaking, the Board again notes 
the decision in the TransAlta Appeal. The Court of Appeal accepted that the 
Board could include in the definition of "revenue" an amount payable to custom-
ers representing excess depreciation paid by them through past rates. In the 
Board's view, no question of retrospective ratemaking arises in cases where pre-
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viously regulated rate base assets are being disposed of out of rate base and the 
Board applies the TransAlta Formula. 

 

 The Board is not persuaded by the Company's argument that the Stores 
Block assets are now 'non-utility' by virtue of being 'no longer required for utility 
service'. The Board notes that the assets could still be providing service to regu-
lated customers. In fact, the services formerly provided by the Stores Block as-
sets continue to be required, but will be provided from existing and newly leased 
facilities. Furthermore, the Board notes that even when an asset and the associ-
ated service it was providing to customers is no longer required the Board has 
previously allocated more than the no-harm amount to customers where proceeds 
have exceeded the original cost of the asset. 

13     The Board went on to apply the no-harm test to the present facts. It noted that in its decision 
on the application for the approval of the sale, it had already considered the no-harm test to be satis-
fied. However, in that first decision, it had not made a finding with respect to the specific impact on 
future operating costs, including the particular lease arrangement being entered into by ATCO. 

14     The Board then reviewed the submissions with respect to the allocation of the net gain and 
rejected the submission that if the new owner had no use of the buildings on the land, this should 
affect the allocation of net proceeds. The Board held that the buildings did have some present value 
but did not find it necessary to fix a specific value. The Board recognized and confirmed that the 
TransAlta Formula was one whereby the "windfall" realized when the proceeds of sale exceed the 
original cost could be shared between customers and shareholders. It held that it should apply the 
formula in this case and that it would consider the gain on the transaction as a whole, not distin-
guishing between the proceeds allocated to land separately from the proceeds allocated to buildings. 

15     With respect to allocation of the gain between customers and shareholders of ATCO, the 
Board tried to balance the interests of both the customers' desire for safe reliable service at a reason-
able cost with the provision of a fair return on the investment made by the company (paras. 112-13): 
 

 To award the entire net gain on the land and buildings to the customers, 
while beneficial to the customers, could establish an environment that may deter 
the process wherein the company continually assesses its operation to identify, 
evaluate, and select options that continually increase efficiency and reduce costs. 

 

 Conversely, to award the entire net gain to the company may establish an 
environment where a regulated utility company might be moved to speculate in 
non-depreciable property or result in the company being motivated to identify 
and sell existing properties where appreciation has already occurred. 

16     The Board went on to conclude that the sharing of the net gain on the sale of the land and 
buildings collectively, in accordance with the TransAlta Formula, was equitable in the circum-
stances of this application and was consistent with past Board decisions. 

17     The Board determined that from the gross proceeds of $6,550,000, ATCO should receive 
$465,000 to cover the cost of disposition ($265,000) and the provision for environmental remedia-
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tion ($200,000), the shareholders should receive $2,014,690, and $4,070,310 should go to the cus-
tomers. Of the amount credited to shareholders, $225,245 was to be used to remove the remaining 
net book value of the property from ATCO's accounts. Of the amount allocated to customers, 
$3,045,813 was allocated to ATCO Gas - South customers and $1,024,497 to ATCO Pipelines - 
South customers. 

1.2.2 Court of Appeal of Alberta ( (2004), 24 Alta. L.R. (4th) 205, 2004 ABCA 3) 

18     ATCO appealed the Board's decision. It argued that the Board did not have any jurisdiction to 
allocate the proceeds of sale and that the proceeds should have been allocated entirely to the share-
holders. In its view, allowing customers to share in the proceeds of sale would result in them bene-
fiting twice, since they had been spared the costs of renovating the sold assets and would enjoy cost 
savings from the lease arrangements. The Court of Appeal of Alberta agreed with ATCO, allowing 
the appeal and setting aside the Board's decision. The matter was referred back to the Board, and the 
Board was directed to allocate the entire amount appearing in Line 11 of the allocation of proceeds, 
entitled "Remainder to be Shared" to ATCO. For the reasons that follow, the Court of Appeal's de-
cision should be upheld, in part; it did not err when it held that the Board did not have the jurisdic-
tion to allocate the proceeds of the sale to ratepayers. 
 

2.  Analysis 

2.1 Issues 

19     There is an appeal and a cross-appeal in this case: an appeal by the City in which it submits 
that, contrary to the Court of Appeal's decision, the Board had jurisdiction to allocate a portion of 
the net gain on the sale of a utility asset to the rate-paying customers, even where no harm to the 
public was found at the time the Board approved the sale, and a cross-appeal by ATCO in which it 
questions the Board's jurisdiction to allocate any of ATCO's proceeds from the sale to customers. 
In particular, ATCO contends that the Board has no jurisdiction to make an allocation to rate-
paying customers, equivalent to the accumulated depreciation calculated for prior years. No matter 
how the issue is framed, it is evident that the crux of this appeal lies in whether the Board has the 
jurisdiction to distribute the gain on the sale of a utility company's asset. 

20     Given my conclusion on this issue, it is not necessary for me to consider whether the Board's 
allocation of the proceeds in this case was reasonable. Nevertheless, as I note at para. 82, I will di-
rect my attention briefly to the question of the exercise of discretion in view of my colleague's rea-
sons. 

2.2 Standard of Review 

21     As this appeal stems from an administrative body's decision, it is necessary to determine the 
appropriate level of deference which must be shown to the body. Wittman J.A., writing for the 
Court of Appeal, concluded that the issue of jurisdiction of the Board attracted a standard of cor-
rectness. ATCO concurs with this conclusion. I agree. No deference should be shown for the 
Board's decision with regard to its jurisdiction on the allocation of the net gain on sale of assets. An 
inquiry into the factors enunciated by this Court in Pushpanathan v. Canada (Minister of Citizen-
ship and Immigration), [1998] 1 S.C.R. 982, confirms this conclusion, as does the reasoning in 
United Taxi Drivers' Fellowship of Southern Alberta v. Calgary (City), [2004] 1 S.C.R. 485, 2004 
SCC 19. 
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22     Although it is not necessary to conduct a full analysis of the standard of review in this case, I 
will address the issue briefly in light of the fact that Binnie J. deals with the exercise of discretion in 
his reasons for judgment. The four factors that need to be canvassed in order to determine the ap-
propriate standard of review of an administrative tribunal decision are: 1) the existence of a priva-
tive clause; 2) the expertise of the tribunal/board; 3) the purpose of the governing legislation and the 
particular provisions; and 4) the nature of the problem (Pushpanathan, at paras. 29-38). 

23     In the case at bar, one should avoid a hasty characterizing of the issue as "jurisdictional" and 
subsequently be tempted to skip the pragmatic and functional analysis. A complete examination of 
the factors is required. 

24     First, s. 26(1) of the AEUBA grants a right of appeal, but in a limited way. Appeals are al-
lowed on a question of jurisdiction or law and only after leave to appeal is obtained from a judge: 
 

 26(1) Subject to subsection (2), an appeal lies from the Board to the Court of 
Appeal on a question of jurisdiction or on a question of law. 

 
 (2) Leave to appeal may be obtained from a judge of the Court of Appeal only on 

an application made 
 

 (a) within 30 days from the day that the order, decision or direction sought 
to be appealed from was made, or 

 

 (b) within a further period of time as granted by the judge where the judge 
is of the opinion that the circumstances warrant the granting of that further period 
of time. 

In addition, the AEUBA includes a privative clause which states that every action, order, ruling or 
decision of the Board is final and shall not be questioned, reviewed or restrained by any proceeding 
in the nature of an application for judicial review or otherwise in any court (s. 27). 

25     The presence of a statutory right of appeal on questions of jurisdiction and law suggests a 
more searching standard of review and less deference to the Board on those questions (see Push-
panathan, at para. 30). However, the presence of the privative clause and right to appeal are not de-
cisive, and one must proceed with the examination of the nature of the question to be determined 
and the relative expertise of the tribunal in those particular matters. 

26     Second, as observed by the Court of Appeal, no one disputes the fact that the Board is a spe-
cialized body with a high level of expertise regarding Alberta's energy resources and utilities (see, 
e.g., Consumers' Gas Co. v. Ontario (Energy Board), [2001] O.J. No. 5024 (QL), (Div. Ct.), at para. 
2 ; Coalition of Citizens Impacted by the Caroline Shell Plant v. Alberta (Energy Utilities Board) 
(1996), 41 Alta. L.R. (3d) 374 (C.A.), at para. 14. In fact, the Board is a permanent tribunal with a 
long-term regulatory relationship with the regulated utilities. 

27     Nevertheless, the Court is concerned not with the general expertise of the administrative deci-
sion maker, but with its expertise in relation to the specific nature of the issue before it. Conse-
quently, while normally one would have assumed that the Board's expertise is far greater than that 
of a court, the nature of the problem at bar, to adopt the language of the Court of Appeal (para. 35), 
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"neutralizes" this deference. As I will elaborate below, the expertise of the Board is not engaged 
when deciding the scope of its powers. 

28     Third, the present case is governed by three pieces of legislation: the PUBA, the GUA and the 
AEUBA. These statutes give the Board a mandate to safeguard the public interest in the nature and 
quality of the service provided to the community by public utilities: Atco Ltd. v. Calgary Power 
Ltd., [1982] 2 S.C.R. 557, at p. 576; Dome Petroleum Ltd. v. Public Utilities Board (Alberta) 
(1976), 2 A.R. 453 (C.A.), at paras. 20-22, aff'd [1977] 2 S.C.R. 822. The legislative framework at 
hand has as its main purpose the proper regulation of a gas utility in the public interest, more spe-
cifically the regulation of a monopoly in the public interest with its primary tool being rate setting, 
as I will explain later. 

29     The particular provision at issue, s. 26(2)(d)(i) of the GUA, which requires a utility to obtain 
the approval of the regulator before it sells an asset, serves to protect the customers from adverse 
results brought about by any of the utility's transactions by ensuring that the economic benefits to 
customers are enhanced (MacAvoy and Sidak, at pp. 234-36). 

30     While at first blush the purposes of the relevant statutes and of the Board can be conceived as 
a delicate balancing between different constituencies, i.e., the utility and the customer, and therefore 
entail determinations which are polycentric (Pushpanathan, at para. 36), the interpretation of the 
enabling statutes and the particular provisions under review (s. 26(2)(d) GUA and s. 15(3)(d) 
AEUBA) is not a polycentric question, contrary to the conclusion of the Court of Appeal. It is an 
inquiry into whether a proper construction of the enabling statutes gives the Board jurisdiction to 
allocate the profits realized from the sale of an asset. The Board was not created with the main pur-
pose of interpreting the AEUBA, the GUA or the PUBA in the abstract, where no policy considera-
tion is at issue, but rather to ensure that utility rates are always just and reasonable (see Atco Ltd., at 
p. 576). In the case at bar, this protective role does not come into play. Hence, this factor points to a 
less deferential standard of review. 

31     Fourth, the nature of the problem underlying each issue is different. The parties are in essence 
asking the Court to answer two questions (as I have set out above), the first of which is to determine 
whether the power to dispose of the proceeds of sale falls within the Board's statutory mandate. The 
Board, in its decision, determined that it had the power to allocate a portion of the proceeds of a sale 
of utility assets to the ratepayers; it based its decision on its statutory powers, the equitable princi-
ples rooted in the "regulatory compact" (see para. 63 of these reasons ) and previous practice. This 
question is undoubtedly one of law and jurisdiction. The Board would arguably have no greater ex-
pertise with regard to this issue than the courts. A court is called upon to interpret provisions that 
have no technical aspect, in contrast with the provision disputed in Barrie Public Utilities v. Cana-
dian Cable Television Assn., [2003] 1 S.C.R. 476, 2003 SCC 28, at para. 86. The interpretation of 
general concepts such as "public interest" and "conditions" (as found in s. 15(3)(d) of the AEUBA ) 
is not foreign to courts and is not derived from an area where the tribunal has been held to have 
greater expertise than the courts. The second question is whether the method and actual allocation in 
this case were reasonable. To resolve this issue, one must consider case law, policy justifications 
and the practice of other boards, as well as the details of the particular allocation in this case. The 
issue here is most likely characterized as one of mixed fact and law. 

32     In light of the four factors, I conclude that each question requires a distinct standard of review. 
To determine the Board's power to allocate proceeds from a sale of utility assets suggests a standard 
of review of correctness. As expressed by the Court of Appeal, the focus of this inquiry remains on 
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the particular provisions being invoked and interpreted by the tribunal (s. 26(2)(d) of the GUA and 
s. 15(3)(d) of the AEUBA) and "goes to jurisdiction" (Pushpanathan, at para. 28). Moreover, keep-
ing in mind all the factors discussed, the generality of the proposition will be an additional factor in 
favour of the imposition of a correctness standard, as I stated in Pushpanathan, at para. 38: 
 

 ... the broader the propositions asserted, and the further the implications of such 
decisions stray from the core expertise of the tribunal, the less likelihood that 
deference will be shown. Without an implied or express legislative intent to the 
contrary as manifested in the criteria above, legislatures should be assumed to 
have left highly generalized propositions of law to courts. 

33     The second question regarding the Board's actual method used for the allocation of proceeds 
likely attracts a more deferential standard. On the one hand, the Board's expertise, particularly in 
this area, its broad mandate, the technical nature of the question and the general purposes of the leg-
islation, all suggest a relatively high level of deference to the Board's decision. On the other hand, 
the absence of a privative clause on questions of jurisdiction and the reference to law needed to an-
swer this question all suggest a less deferential standard of review which favours reasonableness. It 
is not necessary, however, for me to determine which specific standard would have applied here. 

34     As will be shown in the analysis below, I am of the view that the Court of Appeal made no 
error of fact or law when it concluded that the Board acted beyond its jurisdiction by misapprehend-
ing its statutory and common law authority. However, the Court of Appeal erred when it did not go 
on to conclude that the Board has no jurisdiction to allocate any portion of the proceeds of sale of 
the property to ratepayers. 

2.3 Was the Board's Decision as to its Jurisdiction Correct? 

35     Administrative tribunals or agencies are statutory creations: they cannot exceed the powers 
that were granted to them by their enabling statute; they must "adhere to the confines of their statu-
tory authority or 'jurisdiction'[; and t]hey cannot trespass in areas where the legislature has not as-
signed them authority": Mullan, at pp. 9-10 (see also S. Blake, Administrative Law in Canada, (3rd 
ed. 2001), at pp. 183-184). 

36     In order to determine whether the Board's decision that it had the jurisdiction to allocate pro-
ceeds from the sale of a utility's asset was correct, I am required to interpret the legislative frame-
work by which the Board derives its powers and actions. 

2.3.1 General Principles of Statutory Interpretation 

37     For a number of years now, the Court has adopted E. A. Driedger's modern approach as the 
method to follow for statutory interpretation (Construction of Statutes (2nd ed. 1983), at p. 87): 
 

 Today there is only one principle or approach, namely, the words of an Act 
are to be read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object of the Act, and the intention 
of Parliament. 

(See, e.g., see Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at para. 21; Bell ExpressVu Lim-
ited Partnership v. Rex, [2002] 2 S.C.R. 559, 2002 SCC 42, at para. 26; H.L. v. Canada (Attorney 
General), [2005] 1 S.C.R. 401, 2005 SCC 25, at paras. 186-87; Marche v. Halifax Insurance Co., 
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[2005] 1 S.C.R. 47, 2005 SCC 6, at para. 54; Barrie Public Utilities, at paras. 20 and 86; Contino v. 
Leonelli-Contino, 2005 SCC 63, at para. 19.) 

38     But more specifically in the area of administrative law, tribunals and boards obtain their juris-
diction over matters from two sources: 1) express grants of jurisdiction under various statutes (ex-
plicit powers); and 2) the common law, by application of the doctrine of jurisdiction by necessary 
implication (implicit powers) (see also D. M. Brown, Energy Regulation in Ontario (loose-leaf ed.), 
at p. 2-15). 

39     The City submits that it is both implicit and explicit within the express jurisdiction that has 
been conferred upon the Board to approve or refuse to approve the sale of utility assets, that the 
Board can determine how to allocate the proceeds of the sale in this case. ATCO retorts that not 
only is such a power absent from the explicit language of the legislation, but it cannot be "implied" 
from the statutory regime as necessarily incidental to the explicit powers. I agree with ATCO's 
submissions and will elaborate in this regard. 

2.3.2 Explicit Powers: Grammatical and Ordinary Meaning 

40     As a preliminary submission, the City argues that given that ATCO applied to the Board for 
approval of both the sale transaction and the disposition of the proceeds of sale, this suggests that 
ATCO recognized that the Board has authority to allocate the proceeds as a condition of a proposed 
sale. This argument does not hold any weight in my view. First, the application for approval cannot 
be considered on its own an admission by ATCO of the jurisdiction of the Board. In any event, an 
admission of this nature would not have any bearing on the applicable law. Moreover, knowing that 
in the past the Board had decided that it had jurisdiction to allocate the proceeds of a sale of assets 
and had acted on this power, one can assume that ATCO was asking for the approval of the disposi-
tion of the proceeds should the Board not accept their argument on jurisdiction. In fact, a review of 
past Board decisions on the approval of sales shows that utility companies have constantly chal-
lenged the Board's jurisdiction to allocate the net gain on the sale of assets (see, e.g., TransAlta 
Utilities Corp., Alta. E.U.B. Decision 2000-41; ATCO Gas-North, A Division of ATCO Gas and 
Pipelines Ltd., Alta. E.U.B. Decision 2001-65; Alberta Government Telephones (1984), Alta. 
P.U.B. Decision No. E84081; TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No. E84116; 
TransAlta Utilities Corp. (Re), [2002] A.E.U.B.D. No. 30 (QL); ATCO Electric Ltd. (Re), [2003] 
A.E.U.B.D. No. 92 (QL)). 

41     The starting point of the analysis requires that the Court examine the ordinary meaning of the 
sections at the centre of the dispute, s. 26(2)(d)(i) of the GUA, ss. 15(1) and (3)(d) of the AEUBA 
and s. 37 of the PUBA. For ease of reference, I reproduce these provisions: 

GUA 

26. ... 
 

 (2) No owner of a gas utility designated under subsection (1) shall 

... 
 

(d)  without the approval of the Board, 
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(i)  sell, lease, mortgage or otherwise dispose of or encumber its 
property, franchises, privileges or rights, or any part of it or 
them 

... 
 

 and a sale, lease, mortgage, disposition, encumbrance, merger or consoli-
dation made in contravention of this clause is void, but nothing in this 
clause shall be construed to prevent in any way the sale, lease, mortgage, 
disposition, encumbrance, merger or consolidation of any of the property 
of an owner of a gas utility designated under subsection (1) in the ordinary 
course of the owner's business. 

 
 AEUBA 

 
 15(1) For the purposes of carrying out its functions, the Board has all the powers, 

rights and privileges of the ERCB [Energy Resources Conservation Board] and 
the PUB [Public Utilities Board] that are granted or provided for by any enact-
ment or by law. 

... 
 

 (3) Without restricting subsection (1), the Board may do all or any of the follow-
ing: 

... 
 

(d)  with respect to an order made by the Board, the ERCB or the PUB in 
respect of matters referred to in clauses (a) to (c), make any further 
order and impose any additional conditions that the Board considers 
necessary in the public interest; 

... 
 

 PUBA 
 

 37 In matters within its jurisdiction the Board may order and require any person 
or local authority to do forthwith or within or at a specified time and in any man-
ner prescribed by the Board, so far as it is not inconsistent with this Act or any 
other Act conferring jurisdiction, any act, matter or thing that the person or local 
authority is or may be required to do under this Act or under any other general or 
special Act, and may forbid the doing or continuing of any act, matter or thing 
that is in contravention of any such Act or of any regulation, rule, order or direc-
tion of the Board. 

42     Some of the above provisions are duplicated in the other two statutes (see, e.g., PUBA, ss. 
85(1) and 101(2)(d)(i); GUA, s. 22(1); see Appendix). 
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43     There is no dispute that s. 26(2) of the GUA contains a prohibition against, among other 
things, the owner of a utility selling, leasing, mortgaging or otherwise disposing of its property out-
side of the ordinary course of business without the approval of the Board. As submitted by ATCO, 
the power conferred is to approve without more. There is no mention in s. 26 of the grounds for 
granting or denying approval or of the ability to grant conditional approval, let alone the power of 
the Board to allocate the net profit of an asset sale. I would note in passing that this power is suffi-
cient to alleviate the fear expressed by the Board that the utility might be tempted to sell assets on 
which it might realize a large profit to the detriment of ratepayers if it could reap the benefits of the 
sale. 

44     It is interesting to note that s. 26(2) does not apply to all types of sales (and leases, mortgages, 
dispositions, encumbrances, mergers or consolidations). It excludes sales in the ordinary course of 
the owner's business. If the statutory scheme was such that the Board had the power to allocate the 
proceeds of the sale of utility assets, as argued here, s. 26(2) would naturally apply to all sales of 
assets or, at a minimum, exempt only those sales below a certain value. It is apparent that allocation 
of sale proceeds to customers is not one of its purposes. In fact, s. 26(2) can only have limited, if 
any, application to non-utility assets not related to utility function (especially when the sale has 
passed the "no-harm" test). The provision can only be meant to ensure that the asset in question is 
indeed non-utility, so that its loss does not impair the utility function or quality. 

45     Therefore, a simple reading of s. 26(2) of the GUA does permit one to conclude that the Board 
does not have the power to allocate the proceeds of an asset sale. 

46     The City does not limit its arguments to s. 26(2); it also submits that the AEUBA, pursuant to 
s. 15(3), is an express grant of jurisdiction because it authorizes the Board to impose any condition 
to any order so long as the condition is necessary in the public interest. In addition, it relies on the 
general power in s. 37 of the PUBA for the proposition that the Board may, in any matter within its 
jurisdiction, make any order pertaining to that matter that is not inconsistent with any applicable 
statute. The intended meaning of these two provisions, however, is lost when the provisions are 
simply read in isolation as proposed by the City: R. Sullivan, Sullivan and Driedger on the Con-
struction of Statutes (4th ed. 2002), at p. 21; Canadian Pacific Air Lines Ltd. v. Canadian Air Line 
Pilots Assn., [1993] 3 S.C.R. 724, at p. 735; Marche, at paras. 59-60; Bristol-Myers Squibb Co. v. 
Canada (Attorney General), [2005] 1 S.C.R. 533, 2005 SCC 26, at para. 105). These provisions on 
their own are vague and open-ended. It would be absurd to allow the Board an unfettered discretion 
to attach any condition it wishes to an order it makes. Furthermore, the concept of "public interest" 
found in s. 15(3) is very wide and elastic; the Board cannot be given total discretion over its limita-
tions. 

47     While I would conclude that the legislation is silent as to the Board's power to deal with sale 
proceeds after the initial stage in the statutory interpretation analysis, because the provisions can 
nevertheless be said to reveal some ambiguity and incoherence, I will pursue the inquiry further. 

48     This Court has stated on numerous occasions that the grammatical and ordinary sense of a sec-
tion is not determinative and does not constitute the end of the inquiry. The Court is obliged to con-
sider the total context of the provisions to be interpreted, no matter how plain the disposition may 
seem upon initial reading (see Chieu v. Canada (Minister of Citizenship and Immigration), [2002] 1 
S.C.R. 84, 2002 SCC 3, at para. 34; Sullivan, at pp. 20-21). I will therefore proceed to examine the 
purpose and scheme of the legislation, the legislative intent and the relevant legal norms. 
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2.3.3 Implicit Powers: Entire Context 

49     The provisions at issue are found in statutes which are themselves components of a larger 
statutory scheme which cannot be ignored: 
 

 As the product of a rational and logical legislature, the statute is considered 
to form a system. Every component contributes to the meaning as a whole, and 
the whole gives meaning to its parts: "each legal provision should be considered 
in relation to other provisions, as parts of a whole" ... 

 
 (P.-A. Côté, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 

308) 

As in any statutory interpretation exercise, when determining the powers of an administrative body, 
courts need to examine the context that colours the words and the legislative scheme. The ultimate 
goal is to discover the clear intent of the legislature and the true purpose of the statute while pre-
serving the harmony, coherence and consistency of the legislative scheme (Bell ExpressVu, at para. 
27; see also Interpretation Act, R.S.A. 2000, c. I-8, s. 10 (in Appendix)). "[S]tatutory interpretation 
is the art of finding the legislative spirit embodied in enactments": Bristol-Myers Squibb Co., at 
para. 102. 

50     Consequently, a grant of authority to exercise a discretion as found in s. 15(3) of the AEUBA 
and s. 37 of the PUBA does not confer unlimited discretion to the Board. As submitted by ATCO, 
the Board's discretion is to be exercised within the confines of the statutory regime and principles 
generally applicable to regulatory matters, for which the legislature is assumed to have had regard 
in passing that legislation (see Sullivan, at pp. 154-55). In the same vein, it is useful to refer to the 
following passage from Bell Canada v. Canada (Canadian Radio-Television and Telecommunica-
tions Commission), [1989] 1 S.C.R. 1722, at p. 1756: 
 

 The powers of any administrative tribunal must of course be stated in its enabling 
statute but they may also exist by necessary implication from the wording of the 
act, its structure and its purpose. Although courts must refrain from unduly 
broadening the powers of such regulatory authorities through judicial law-
making, they must also avoid sterilizing these powers through overly technical 
interpretations of enabling statutes. 

51     The mandate of this Court is to determine and apply the intention of the legislature (Bell Ex-
pressVu, at para. 62) without crossing the line between judicial interpretation and legislative draft-
ing (see R. v. McIntosh, [1995] 1 S.C.R. 686, at para. 26; Bristol-Myers Squibb Co., at para. 174). 
That being said, this rule allows for the application of the "doctrine of jurisdiction by necessary im-
plication"; the powers conferred by an enabling statute are construed to include not only those ex-
pressly granted but also, by implication, all powers which are practically necessary for the accom-
plishment of the object intended to be secured by the statutory regime created by the legislature (see 
Brown, at p. 2-16.2; Bell Canada, at p. 1756). Canadian courts have in the past applied the doctrine 
to ensure that administrative bodies have the necessary jurisdiction to accomplish their statutory 
mandate: 
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 When legislation attempts to create a comprehensive regulatory framework, the 
tribunal must have the powers which by practical necessity and necessary impli-
cation flow from the regulatory authority explicitly conferred upon it. 

Re Dow Chemical Canada Inc. and Union Gas Ltd. (1982), 141 D.L.R. (3d) 641 (Ont. H.C.J.), at 
pp. 658-59, aff'd (1983), 42 O.R. (2d) 731 (C.A.) (see also Interprovincial Pipe Line Ltd. v. Na-
tional Energy Board, [1978] 1 F.C. 601 (C.A.); Canadian Broadcasting League v. Canadian Radio-
television and Telecommunications Commission, [1983] 1 F.C. 182 (C.A.), aff'd. [1985] 1 S.C.R. 
174 ). 

52     I understand the City's arguments to be as follows : 1) the customers acquire a right to the 
property of the owner of the utility when they pay for the service and are therefore entitled to a re-
turn on the profits made at the time of the sale of the property; and 2) the Board has, by necessity, 
because of its jurisdiction to approve or refuse to approve the sale of utility assets, the power to al-
locate the proceeds of the sale as a condition of its order. The doctrine of jurisdiction by necessary 
implication is at the heart of the City's second argument. I cannot accept either of these arguments 
which are, in my view, diametrically contrary to the state of the law. This is revealed when we scru-
tinize the entire context which I will now endeavour to do. 

53     After a brief review of a few historical facts, I will probe into the main function of the Board, 
rate setting, and I will then explore the incidental powers which can be derived from the context. 

2.3.3.1 Historical Background and Broader Context 

54     The history of public utilities regulation in Alberta originated with the creation in 1915 of the 
Board of Public Utility Commissioners by The Public Utilities Act, S.A. 1915, c. 6. This statute was 
based on similar American legislation: H. R. Milner, "Public Utility Rate Control in Alberta" 
(1930), 8 Can. Bar Rev. 101, at p. 101. While the American jurisprudence and texts in this area 
should be considered with caution given that Canada and the United States have very different po-
litical and constitutional-legal regimes, they do shed some light on the issue. 

55     Pursuant to The Public Utilities Act, the first public utility board was established as a three-
member tribunal to provide general supervision of all public utilities (s. 21), to investigate rates (s. 
23), to make orders regarding equipment (s. 24), and to require every public utility to file with it 
complete schedules of rates (s. 23). Of interest for our purposes, the 1915 statute also required pub-
lic utilities to obtain the approval of the Board of Public Utility Commissioners before selling any 
property when outside the ordinary course of their business (s. 29(g)). 

56     The Alberta Energy and Utilities Board was created in February 1995 by the amalgamation of 
the Energy Resources Conservation Board and the Public Utilities Board (see Canadian Institute of 
Resources Law, Canada Energy Law Service: Alberta (loose-leaf ed.), at p. 30-3101). Since then, 
all matters under the jurisdiction of the Energy Resources Conservation Board and the Public Utili-
ties Board have been handled by the Alberta Energy and Utilities Board and are within its exclusive 
jurisdiction. The Board has all of the powers, rights and privileges of its two predecessor boards 
(AEUBA, ss. 13, 15(1); GUA, s. 59). 

57     In addition to the powers found in the 1915 statute, which have remained virtually the same in 
the present PUBA , the Board now benefits from the following express powers to: 
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1.  make an order respecting the improvement of the service or commodity 
(PUBA, s. 80(b)) 

2.  approve the issue by the public utility of shares, stocks, bonds and other 
evidences of indebtedness (GUA, s. 26(2)(a)); PUBA, s. 101(2)(a)); 

3.  approve the lease, mortgage, disposition or encumbrance of the public util-
ity's property, franchises, privileges or rights (GUA, s. 26(2)(d)(i); PUBA, 
s. 101(2)(d)(i)); 

4.  approve the merger or consolidation of the public utility's property, fran-
chises, privileges or rights (GUA, s. 26(2)(d)(ii); PUBA, s. 101(2)(d)(ii)); 
and 

5.  authorize the sale or permit to be made on the public utility's book a trans-
fer of any share of its capital stock to a corporation that would result in the 
vesting in that corporation of more than 50% of the outstanding capital 
stock of the owner of the public utility (GUA, 27(1); PUBA, s. 102(1)). 

58     It goes without saying that public utilities are very limited in the actions they can take, as evi-
denced from the above list. Nowhere is there a mention of the authority to allocate proceeds from a 
sale or the discretion of the Board to interfere with ownership rights. 

59     Even in 1995 when the legislature decided to form the Alberta Energy and Utilities Board, it 
did not see fit to modify the PUBA or the GUA to provide the new Board with the power to allocate 
the proceeds of a sale even though the controversy surrounding this issue was full-blown (see, e.g., 
Alberta Government Telephones (1984), Alta. P.U.B. Decision No. E84081; TransAlta Utilities 
Corp. (1984), Alta. P.U.B. Decision No. E84116). It is a well-established principle that the legisla-
ture is presumed to have a mastery of existing law, both common law and statute law (see Sullivan, 
at pp. 154-55). It is also presumed to have known all of the circumstances surrounding the adoption 
of new legislation. 

60     Although the Board may seem to possess a variety of powers and functions, it is manifest 
from a reading of the AEUBA, the PUBA and the GUA that the principal function of the Board in 
respect of public utilities is the determination of rates. Its power to supervise the finances of these 
companies and their operations, although wide, is in practice incidental to fixing rates (see Milner, 
at p. 102; Brown, at p. 2-16.6). Estey J., speaking for the majority of this Court in Atco Ltd., at p. 
576, echoed this view when he said: 
 

 It is evident from the powers accorded to the Board by the legislature in 
both statutes mentioned above that the legislature has given the Board a mandate 
of the widest proportions to safeguard the public interest in the nature and quality 
of the service provided to the community by the public utilities. Such an exten-
sive regulatory pattern must, for its effectiveness, include the right to control the 
combination or, as the legislature says, "the union" of existing systems and facili-
ties. This no doubt has a direct relationship with the rate-fixing function which 
ranks high in the authority and functions assigned to the Board [Emphasis 
added.] 

In fact, even the Board itself, on its website (http://www.eub.gov.ab.ca/BBS/eubinfo/default.htm), 
describes its functions as follows: 
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 We regulate the safe, responsible, and efficient development of Alberta's 
energy resources: oil, natural gas, oil sands, coal, and electrical energy; and the 
pipelines and transmission lines to move the resources to market. On the utilities 
side, we regulate rates and terms of service of investor-owned natural gas, elec-
tric, and water utility services, as well as the major intra-Alberta gas transmission 
system, to ensure that customers receive safe and reliable service at just and rea-
sonable rates. [Emphasis added.] 

61     The process by which the Board sets the rates is therefore central and deserves some attention 
in order to ascertain the validity of the City's first argument. 

2.3.3.2 Rate Setting 

62     Rate regulation serves several aims - sustainability, equity and efficiency - which underlie the 
reasoning as to how rates are fixed: 
 

 ... the regulated company must be able to finance its operations, and any required 
investment, so that it can continue to operate in the future. Equity is related to the 
distribution of welfare among members of society. The objective of sustainability 
already implies that shareholders should not receive "too low" a return (and de-
fines this in terms of the reward necessary to ensure continued investment in the 
utility), while equity implies that their returns should not be "too high". 

 
 (R. Green and M. Rodriguez Pardina, Resetting Price Controls for Privatized 

Utilities: A Manual for Regulators (1999), at p. 5) 

63     These goals have resulted in an economic and social arrangement dubbed the "regulatory 
compact", which ensures that all customers have access to the utility at a fair price - nothing more. 
As I will further explain, it does not transfer onto the customers any property right. Under the regu-
latory compact, the regulated utilities are given exclusive rights to sell their services within a spe-
cific area at rates that will provide companies the opportunity to earn a fair return for their investors. 
In return for this right of exclusivity, utilities assume a duty to adequately and reliably serve all cus-
tomers in their determined territories, and are required to have their rates and certain operations 
regulated (see Black, at pp. 356-57; Milner, at p. 101; Atco, at p. 576; Northwestern Utilities Ltd. v. 
City of Edmonton, [1929] S.C.R. 186, at pp. 192-93 (hereinafter "Northwestern 1929")). 

64     Therefore, when interpreting the broad powers of the Board, one cannot ignore this well-
balanced regulatory arrangement which serves as a backdrop for contextual interpretation. The ob-
ject of the statutes is to protect both the customer and the investor (Milner, at p. 101). The arrange-
ment does not, however, cancel the private nature of the utility. In essence, the Board is responsible 
for maintaining a tariff that enhances the economic benefits to consumers and investors of the util-
ity. 

65     The Board derives its power to set rates from both the GUA (ss. 16, 17 and 36 to 45) and the 
PUBA (ss. 89 to 95). The Board is mandated to fix "just and reasonable ... rates" (PUBA, s. 89(a), 
GUA, s. 36(a)). In the establishment of these rates, the Board is directed to "determine a rate base 
for the property of the owner" and "fix a fair return on the rate base" (GUA, s. 37(1)). This Court, in 
Northwestern Utilities Ltd. v. City of Edmonton, [1979] 1 S.C.R. 684, at p. 691 (hereinafter "North-
western 1979"), adopted the following description of the process: 
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 The PUB approves or fixes utility rates which are estimated to cover ex-
penses plus yield the utility a fair return or profit. This function is generally per-
formed in two phases. In Phase I the PUB determines the rate base, that is the 
amount of money which has been invested by the company in the property, plant 
and equipment plus an allowance for necessary working capital all of which must 
be determined as being necessary to provide the utility service. The revenue re-
quired to pay all reasonable operating expenses plus provide a fair return to the 
utility on its rate base is also determined in Phase I. The total of the operating ex-
penses plus the return is called the revenue requirement. In Phase II rates are set, 
which, under normal temperature conditions are expected to produce the esti-
mates of "forecast revenue requirement". These rates will remain in effect until 
changed as the result of a further application or complaint or the Board's initia-
tive. Also in Phase II existing interim rates may be confirmed or reduced and if 
reduced a refund is ordered. 

(See also Re Gas Utilities Act and Public Utilities Board Act (1984), Alta. P.U.B. Decision No. 
E84113, at p. 23; Re Union Gas Ltd. and Ontario Energy Board (1983), 1 D.L.R. (4th) 698 (Ont. 
Div. Ct.), at pp. 701-702.) 

66     Consequently, when determining the rate base, the Board is to give due consideration (GUA, 
s. 37(2)): 
 

(a)  to the cost of the property when first devoted to public use and to prudent 
acquisition cost to the owner of the gas utility, less depreciation, amortiza-
tion or depletion in respect of each, and 

(b)  to necessary working capital. 

67     The fact that the utility is given the opportunity to make a profit on its services and a fair re-
turn on its investment in its assets should not and cannot stop the utility from benefiting from the 
profits which follow the sale of assets. Neither is the utility protected from losses incurred from the 
sale of assets. In fact, the wording of the sections quoted above suggests that the ownership of the 
assets is clearly that of the utility; ownership of the asset and entitlement to profits or losses upon its 
realization are one and the same. The equity investor expects to receive the net revenues after all 
costs are paid, equal to the present value of original investment at the time of that investment. The 
disbursement of some portions of the residual amount of net revenue, by after-the-fact reallocation 
to rate-paying customers, undermines that investment process: MacAvoy and Sidak, at p. 244. In 
fact, speculation would accrue even more often should the public utility, through its shareholders, 
not be the one to benefit from the possibility of a profit, as investors would expect to receive a lar-
ger premium for their funds through the only means left available, the return on their original in-
vestment. In addition, they would be less willing to accept any risk. 

68     Thus, can it be said, as alleged by the City, that the customers have a property interest in the 
utility? Absolutely not: that cannot be so, as it would mean that fundamental principles of corporate 
law would be distorted. Through the rates, the customers pay an amount for the regulated service 
that equals the cost of the service and the necessary resources. They do not by their payment implic-
itly purchase the asset from the utility's investors. The payment does not incorporate acquiring own-
ership or control of the utility's assets. The ratepayer covers the cost of using the service, not the 
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holding cost of the assets themselves: "A utility's customers are not its owners, for they are not re-
sidual claimants": MacAvoy and Sidak, at p. 245 (see also p. 237). Ratepayers have made no in-
vestment. Shareholders have and they assume all risks as the residual claimants to the utility's profit. 
Customers have only "the risk of a price change resulting from any (authorized) change in the cost 
of service. This change is determined only periodically in a tariff review by the regulator" (MacA-
voy and Sidak, p. 245). 

69     In this regard, I agree with ATCO when it asserts in its factum, at para. 38: 
 

 The property in question is as fully the private property of the owner of the utility 
as any other asset it owns. Deployment of the asset in utility service does not cre-
ate or transfer any legal or equitable rights in that property for ratepayers. Absent 
any such interest, any taking such as ordered by the Board is confiscatory ... 

Wittmann J.A., at the Court of Appeal, said it best when he stated: 
 

 Consumers of utilities pay for a service, but by such payment, do not re-
ceive a proprietary right in the assets of the utility company. Where the calcu-
lated rates represent the fee for the service provided in the relevant period of 
time, ratepayers do not gain equitable or legal rights to non-depreciable assets 
when they have paid only for the use of those assets. [Emphasis added; para. 64.] 

I fully adopt this conclusion. The Board misdirected itself by confusing the interests of the custom-
ers in obtaining safe and efficient utility service with an interest in the underlying assets owned only 
by the utility. While the utility has been compensated for the services provided, the customers have 
provided no compensation for receiving the benefits of the subject property. The argument that as-
sets purchased are reflected in the rate base should not cloud the issue of determining who is the 
appropriate owner and risk bearer. Assets are indeed considered in rate setting, as a factor, and utili-
ties cannot sell an asset used in the service to create a profit and thereby restrict the quality or in-
crease the price of service. Despite the consideration of utility assets in the rate-setting process, 
shareholders are the ones solely affected when the actual profits or losses of such a sale are realized; 
the utility absorbs losses and gains, increases and decreases in the value of assets, based on eco-
nomic conditions and occasional unexpected technical difficulties, but continues to provide cer-
tainty in service both with regard to price and quality. There can be a default risk affecting ratepay-
ers, but this does not make ratepayers residual claimants. While I do not wish to unduly rely on 
American jurisprudence, I would note that the leading U.S. case on this point is Duquesne Light Co. 
v. Barasch, 488 U.S. 299 (1989), which relies on the same principle as was adopted in Market St. 
Ry. Co. v. Railroad Commission of State of California, 324 US 548 (1945). 

70     Furthermore, one has to recognize that utilities are not Crown entities, fraternal societies or 
cooperatives, or mutual companies, although they have a "public interest" aspect which is to supply 
the public with a necessary service (in the present case, the provision of natural gas). The capital 
invested is not provided by the public purse or by the customers; it is injected into the business by 
private parties who expect as large a return on the capital invested in the enterprise as they would 
receive if they were investing in other securities possessing equal features of attractiveness, stability 
and certainty (see Northwestern 1929, at p. 192). This prospect will necessarily include any gain or 
loss that is made if the company divests itself of some of its assets, i.e., land, buildings, etc. 
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71     From my discussion above regarding the property interest, the Board was in no position to 
proceed with an implicit refund by allocating to ratepayers the profits from the asset sale because it 
considered ratepayers had paid excessive rates for services in the past. As such, the City's first ar-
gument must fail. The Board was seeking to rectify what it perceived as a historic over-
compensation to the utility by ratepayers. There is no power granted in the various statutes for the 
Board to execute such a refund in respect of an erroneous perception of past over-compensation. It 
is well established throughout the various provinces that utilities boards do not have the authority to 
retroactively change rates (Northwestern 1979, at p. 691; Re Coseka Resources Ltd. and Saratoga 
Processing Co. (1981), 126 D.L.R. (3d) 705 (Alta. C.A.), at p. 715, leave to appeal refused, [1981] 
2 S.C.R. vii; Re Dow Chemical Canada Inc. (C.A.), at pp. 734-35 ). But more importantly, it cannot 
even be said that there was over-compensation: the rate-setting process is a speculative procedure in 
which both the ratepayers and the shareholders jointly carry their share of the risk related to the 
business of the utility (see MacAvoy and Sidak, at pp. 238-39). 

2.3.3.3 The Power to Attach Conditions 

72     As its second argument, the City submits that the power to allocate the proceeds from the sale 
of the utility's assets is necessarily incidental to the express powers conferred on the Board by the 
AEUBA, the GUA and the PUBA. It argues that the Board must necessarily have the power to allo-
cate sale proceeds as part of its discretionary power to approve or refuse to approve a sale of assets. 
It submits that this results from the fact that the Board is allowed to attach any condition to an order 
it makes approving such a sale. I disagree. 

73     The City seems to assume that the doctrine of jurisdiction by necessary implication applies to 
"broadly drawn powers" as it does for "narrowly drawn powers"; this cannot be. The Ontario En-
ergy Board in its decision in Re Consumers' Gas Co. (1987), E.B.R.O. 410-II/411-II/412-II, at para. 
4.73, enumerated the circumstances when the doctrine of jurisdiction by necessary implication may 
be applied: 
 

1.  when the jurisdiction sought is necessary to accomplish the objects of the 
legislative scheme and is essential to the Board fulfilling its mandate; 

2.  when the enabling act fails to explicitly grant the power to accomplish the 
legislative objective; 

3.  when the mandate of the Board is sufficiently broad to suggest a legislative 
intention to implicitly confer jurisdiction; 

4.  when the jurisdiction sought is not one which the Board has dealt with 
through use of expressly granted powers, thereby showing an absence of 
necessity; and 

5.  when the legislature did not address its mind to the issue and decide 
against conferring the power to the Board. (See also Brown, at p. 2-16.3.) 

74     In light of the above, it is clear that the doctrine of jurisdiction by necessary implication will 
be of less help in the case of broadly drawn powers than for narrowly drawn ones. Broadly drawn 
powers will necessarily be limited to only what is rationally related to the purpose of the regulatory 
framework. This is explained by Professor Sullivan, at p. 228: 
 

 In practice, however, purposive analysis makes the powers conferred on adminis-
trative bodies almost infinitely elastic. Narrowly drawn powers can be under-
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stood to include "by necessary implication" all that is needed to enable the offi-
cial or agency to achieve the purpose for which the power was granted. Con-
versely, broadly drawn powers are understood to include only what is rationally 
related to the purpose of the power. In this way the scope of the power expands 
or contracts as needed, in keeping with the purpose. [Emphasis added.] 

75     In the case at bar, s. 15 of the AEUBA, which allows the Board to impose additional condi-
tions when making an order, appears at first glance to be a power having infinitely elastic scope. 
However, in my opinion, the attempt by the City to use it to augment the powers of the Board in s. 
26(2) of the GUA must fail. The Court must construe s. 15(3) of the AEUBA in accordance with the 
purpose of s. 26(2). 

76     MacAvoy and Sidak, in their article, at pp. 234-36, suggest three broad reasons for the re-
quirement that a sale must be approved by the Board: 
 

1.  It prevents the utility from degrading the quality, or reducing the quantity, 
of the regulated service so as to harm consumers; 

2.  It ensures that the utility maximizes the aggregate economic benefits of its 
operations, and not merely the benefits flowing to some interest group or 
stakeholder; and 

3.  It specifically seeks to prevent favoritism toward investors. 

77     Consequently, in order to impute jurisdiction to a regulatory body to allocate proceeds of a 
sale, there must be evidence that the exercise of that power is a practical necessity for the regulatory 
body to accomplish the objects prescribed by the legislature, something which is absent in this case 
(see National Energy Board Act (Can.) (Re), [1986] 3 F.C. 275 (C.A.)). In order to meet these three 
goals, it is not necessary for the Board to have control over which party should benefit from the sale 
proceeds. The public interest component cannot be said to be sufficient to impute to the Board the 
power to allocate all the profits pursuant to the sale of assets. In fact, it is not necessary for the 
Board in carrying out its mandate to order the utility to surrender the bulk of the proceeds from a 
sale of its property in order for that utility to obtain approval for a sale. The Board has other options 
within its jurisdiction which do not involve the appropriation of the sale proceeds, the most obvious 
one being to refuse to approve a sale that will, in the Board's view, affect the quality and/or quantity 
of the service offered by the utility or create additional operating costs for the future. This is not to 
say that the Board can never attach a condition to the approval of sale. For example, the Board 
could approve the sale of the assets on the condition that the utility company gives undertakings re-
garding the replacement of the assets and their profitability. It could also require as a condition that 
the utility reinvest part of the sale proceeds back into the company in order to maintain a modern 
operating system that achieves the optimal growth of the system. 

78     In my view, allowing the Board to confiscate the net gain of the sale under the pretence of 
protecting rate-paying customers and acting in the "public interest" would be a serious misconcep-
tion of the powers of the Board to approve a sale; to do so would completely disregard the eco-
nomic rationale of rate setting, as I explained earlier in these reasons. Such an attempt by the Board 
to appropriate a utility's excess net revenues for ratepayers would be highly sophisticated opportun-
ism and would, in the end, simply increase the utility's capital costs (MacAvoy and Sidak, at p. 
246). At the risk of repeating myself, a public utility is first and foremost a private business venture 
which has as its goal the making of profits. This is not contrary to the legislative scheme, even 
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though the regulatory compact modifies the normal principles of economics with various restric-
tions explicitly provided for in the various enabling statutes. None of the three statutes applicable 
here provides the Board with the power to allocate the proceeds of a sale and therefore affect the 
property interests of the public utility. 

79     It is well established that potentially confiscatory legislative provision ought to be construed 
cautiously so as not to strip interested parties of their rights without the clear intention of the legisla-
tion (see Sullivan, at pp. 400-403; Côté, at pp. 482-86; Pacific National Investments Ltd. v. Victoria 
(City), [2000] 2 S.C.R. 919, 2000 SCC 64, at para. 26; Leiriao v. Val-Bélair (Town), [1991] 3 
S.C.R. 349, at p. 357; Hongkong Bank of Canada v. Wheeler Holdings Ltd., [1993] 1 S.C.R. 167, at 
p. 197). Not only is the authority to attach a condition to allocate the proceeds of a sale to a particu-
lar party unnecessary for the Board to accomplish its role, but deciding otherwise would lead to the 
conclusion that a broadly drawn power can be interpreted so as to encroach on the economic free-
dom of the utility, depriving it of its rights. This would go against the above principles of interpreta-
tion. 

80     If the Alberta legislature wishes to confer on ratepayers the economic benefits resulting from 
the sale of utility assets, it can expressly provide for this in the legislation, as was done by some 
states in the United States (e.g., Connecticut). 

2.4 Other Considerations 

81     Under the regulatory compact, customers are protected through the rate-setting process, under 
which the Board is required to make a well-balanced determination. The record shows that the City 
did not submit to the Board a general rate review application in response to ATCO's application 
requesting approval for the sale of the property at issue in this case. Nonetheless, if it chose to do 
so, this would not have stopped the Board, on its own initiative, from convening a hearing of the 
interested parties in order to modify and fix just and reasonable rates to give due consideration to 
any new economic data anticipated as a result of the sale (PUBA, s. 89(a); GUA, ss. 24, 36(a), 
37(3), 40) (see Appendix). 

2.5 If Jurisdiction Had Been Found, Was the Board's Allocation Reasonable? 

82     In light of my conclusion with regard to jurisdiction, it is not necessary to determine whether 
the Board's exercise of discretion by allocating the sale proceeds as it did was reasonable. Nonethe-
less, given the reasons of my colleague Binnie J., I will address the issue very briefly. Had I not 
concluded that the Board lacked jurisdiction, my disposition of this case would have been the same, 
as I do not believe the Board met a reasonable standard when it exercised its power. 

83     I am not certain how one could conclude that the Board's allocation was reasonable when it 
wrongly assumed that ratepayers had acquired a proprietary interest in the utility's assets because 
assets were a factor in the rate-setting process, and, moreover, when it explicitly concluded that no 
harm would ensue to customers from the sale of the asset. In my opinion, when reviewing the sub-
stance of the Board's decision, a court must conduct a two-step analysis: first, it must determine 
whether the order was warranted given the role of the Board to protect the customers, (i.e., was the 
order necessary in the public interest?); and second, if the first question is answered in the affirma-
tive, a court must then examine the validity of the Board's application of the TransAlta Formula 
(see para. 12 of these reasons), which refers to the difference between net book value and original 
cost, on the one hand, and appreciation in the value of the asset on the other. For the purposes of 
this analysis, I view the second step as a mathematical calculation and nothing more. I do not be-
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lieve it provides the criteria which guides the Board to determine if it should allocate part of the sale 
proceeds to ratepayers. Rather, it merely guides the Board on what to allocate and how to allocate it 
(if it should do so in the first place). It is also interesting to note that there is no discussion of the 
fact that the book value used in the calculation must be referable solely to the financial statements 
of the utility. 

84     In my view, as I have already stated, the power of the Board to allocate proceeds does not 
even arise in this case. Even by the Board's own reasoning, it should only exercise its discretion to 
act in the public interest when customers would be harmed or would face some risk of harm. But the 
Board was clear: there was no harm or risk of harm in the present situation (Decision 2002-037; 
para. 54): 
 

 With the continuation of the same level of service at other locations and 
the acceptance by customers regarding the relocation, the Board is convinced 
there should be no impact on the level of service to customers as a result of the 
Sale. In any event, the Board considers that the service level to customers is a 
matter that can be addressed and remedied in a future proceeding if necessary. 

After declaring that the customers would not, on balance, be harmed, the Board maintained that, on 
the basis of the evidence filed, there appeared to be a cost savings to the customers. There was no 
legitimate customer interest which could or needed to be protected by denying approval of the sale, 
or by making approval conditional on a particular allocation of the proceeds. Even if the Board had 
found a possible adverse effect arising from the sale, how could it allocate proceeds now based on 
an unquantified future potential loss? Moreover, in the absence of any factual basis to support it, I 
am also concerned with the presumption of bad faith on the part of ATCO that appears to underlie 
the Board's determination to protect the public from some possible future menace. In any case, as 
mentioned earlier in these reasons, this determination to protect the public interest is also difficult to 
reconcile with the actual power of the Board to prevent harm to ratepayers from occurring by sim-
ply refusing to approve the sale of a utility's asset. To that, I would add that the Board has consider-
able discretion in the setting of future rates in order to protect the public interest, as I have already 
stated. 

85     In consequence, I am of the view that, in the present case, the Board did not identify any pub-
lic interest which required protection and there was, therefore, nothing to trigger the exercise of the 
discretion to allocate the proceeds of sale. Hence, notwithstanding my conclusion on the first issue 
regarding the Board's jurisdiction, I would conclude that the Board's decision to exercise its discre-
tion to protect the public interest did not meet a reasonable standard. 
 

3.  Conclusion 

86     This Court's role in this case has been one of interpreting the enabling statutes using the ap-
propriate interpretive tools, i.e. context, legislative intention and objective. Going further than re-
quired by reading in unnecessary powers of an administrative agency under the guise of statutory 
interpretation is not consistent with the rules of statutory interpretation. It is particularly dangerous 
to adopt such an approach when property rights are at stake. 

87     The Board did not have the jurisdiction to allocate the proceeds of the sale of the utility's as-
set; its decision did not meet the correctness standard. Thus, I would dismiss the City's appeal and 
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allow ATCO's cross-appeal, both with costs. I would also set aside the Board's decision and refer 
the matter back to the Board to approve the sale of the property belonging to ATCO, recognizing 
that the proceeds of the sale belong to ATCO. 

The reasons of McLachlin C.J. and Binnie and Fish JJ. were delivered by 

88     BINNIE J.:-- The respondent ATCO Gas and Pipelines Ltd. ("ATCO") is part of a large en-
trepreneurial company that directly and through various subsidiaries operates both regulated busi-
nesses and unregulated businesses. The Alberta Energy and Utilities Board (the "Board") believes it 
not to be in the public interest to encourage utility companies to mix together the two types of un-
dertakings. In particular, the Board has adopted policies to discourage utilities from using their 
regulated businesses as a platform to engage in land speculation to increase their return on invest-
ment outside the regulatory framework. By awarding part of the profit to the utility (and its share-
holders), the Board rewards utilities for diligence in divesting themselves of assets that are no 
longer productive, or that could be more productively employed elsewhere. However, by crediting 
part of the profit on the sale of such property to the utility's rate base (i.e. as a set-off to other costs), 
the Board seeks to dampen any incentive for utilities to skew decisions in their regulated business to 
favour such profit taking unduly. Such a balance, in the Board's view, is necessary in the interest of 
the public which allows ATCO to operate its utility business as a monopoly. In pursuit of this bal-
ance, the Board approved ATCO's application to sell land and warehousing facilities in downtown 
Calgary, but denied ATCO's application to keep for its shareholders the entire profit resulting from 
appreciation in the value of the land, whose cost of acquisition had formed part of the rate base on 
which gas rates had been calculated since 1922. The Board ordered the profit on the sale to be allo-
cated one third to ATCO and two thirds as a credit to its cost base, thereby helping keep utility rates 
down, and to that extent benefiting ratepayers. 

89     I have read with interest the reasons of my colleague Bastarache J. but, with respect, I do not 
agree with his conclusion. As will be seen, the Board has authority under s. 15(3) of the Alberta En-
ergy and Utilities Board Act, R.S.A. 2000, c. A-17 ("AEUBA") to impose on the sale "any addi-
tional conditions that the Board considers necessary in the public interest". Whether or not the con-
ditions of approval imposed by the Board were necessary in the public interest was for the Board to 
decide. The Alberta Court of Appeal overruled the Board but, with respect, the Board is in a better 
position to assess necessity in this field for the protection of the public interest than either that court 
or this Court. I would allow the appeal and restore the Board's decision. 
 

I.  Analysis 

90     ATCO's argument boils down to the proposition announced at the outset of its factum: 
 

 In the absence of any property right or interest and of any harm to the customers 
arising from the withdrawal from utility service, there was no proper ground for 
reaching into the pocket of the utility. In essence this case is about property 
rights. 

 
 (Respondent's factum, para. 2) 

91     For the reasons which follow I do not believe the case is about property rights. ATCO chose 
to make its investment in a regulated industry. The return on investment in the regulated gas indus-
try is fixed by the Board, not the free market. In my view, the essential issue is whether the Alberta 
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Court of Appeal was justified in limiting what the Board is allowed to "conside[r] necessary in the 
public interest". 

A. The Board's Statutory Authority 

92     The first question is one of jurisdiction. What gives the Board the authority to make the order 
ATCO complains about? The Board's answer is threefold. Section 22(1) of the Gas Utilities Act, 
R.S.A. 2000, c. G-5 ("GUA") provides in part that "[t]he Board shall exercise a general supervision 
over all gas utilities, and the owners of them ...". This, the Board says, gives it a broad jurisdiction 
to set policies that go beyond its specific powers in relation to specific applications, such as rate set-
ting. Of more immediate pertinence, s. 26(2)(d)(i) of the same Act prohibits the regulated utility 
from selling, leasing or otherwise encumbering any of its property without the Board's approval. 
(To the same effect, see s. 101(2)(d)(i) of the Public Utilities Board Act, R.S.A. 2000, c. P-45.) It is 
common ground that this restraint on alienation of property applies to the proposed sale of ATCO's 
land and warehouse facilities in downtown Calgary, and that the Board could, in appropriate cir-
cumstances, simply have denied ATCO's application for approval of the sale. However, the Board 
was of the view to allow the sale subject to conditions. The Board ruled that the greater power (i.e. 
to deny the sale) must include the lesser (i.e. to allow the sale, subject to conditions) (Decision 
2002-037, [2002] A.E.U.B.D. No. 52 (QL), para. 47). 
 

 In appropriate circumstances, the Board clearly has the power to prevent a utility 
from disposing of its property. In the Board's view it also follows that the Board 
can approve a disposition subject to appropriate conditions to protect customer 
interests. 

There is no need to rely on any such implicit power to impose conditions, however. As stated, the 
Board's explicit power to impose conditions is found in s. 15(3) of the AEUBA, which authorizes 
the Board to "make any further order and impose any additional conditions that the Board considers 
necessary in the public interest". In Atco Ltd. v. Calgary Power Ltd., [1982] 2 S.C.R. 557, at p. 576, 
Estey, J., for the majority, stated: 
 

 It is evident from the powers accorded to the Board by the legislature in 
both statutes mentioned above that the legislature has given the Board a mandate 
of the widest proportions to safeguard the public interest in the nature and quality 
of the service provided to the community by the public utilities. [Emphasis 
added.] 

The legislature says in s. 15(3) that the conditions are to be what the Board considers necessary. Of 
course, the discretionary power to impose conditions thus granted is not unlimited. It must be exer-
cised in good faith for its intended purpose: C.U.P.E. v. Ontario (Minister of Labour), [2003] 1 
S.C.R. 539, 2003 SCC 29. ATCO says the Board overstepped even these generous limits. In 
ATCO's submission: 
 

 Deployment of the asset in utility service does not create or transfer any legal or 
equitable rights in that property for ratepayers. Absent any such interest, any tak-
ing such as ordered by the Board is confiscatory. 

 
 (Respondent's factum, para. 38) 
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In my view, however, the issue before the Board was how much profit ATCO was entitled to earn 
on its investment in a regulated utility. 

93     ATCO argues in the alternative that the Board engaged in impermissible "retroactive rate 
making". But Alberta is an "original cost" jurisdiction, and no one suggests that the Board's original 
cost rate making during the 80-plus years this investment has been reflected in ATCO's ratebase 
was wrong. The Board proposed to apply a portion of the expected profit to future rate making. The 
effect of the order is prospective, not retroactive. Fixing the going-forward rate of return as well as 
general supervision of "all gas utilities, and the owners of them" were matters squarely within the 
Board's statutory mandate. 

B. The Board's Decision 

94     ATCO argues that the Board's decision should be seen as a stand-alone decision divorced 
from its rate making responsibilities. However, I do not agree that the hearing under s. 26 of the 
GUA can be isolated in this way from the Board's general regulatory responsibilities. ATCO argues 
in its factum that 
 

 ... the subject application by [ATCO] to the Board did not concern or relate to a 
rate application, and the Board was not engaged in fixing rates (if that could pro-
vide any justification, which is denied). 

 
 (Respondent's factum, para. 98) 

95     It seems the Board proceeded with the s. 26 approval hearing separately from a rate setting 
hearing firstly because ATCO framed the proceeding in that way and secondly because this is the 
procedure approved by the Alberta Court of Appeal in TransAlta Utilities Corp. v. Public Utilities 
Board (Alta.) (1986), 68 A.R. 171. That case (which I will refer to as TransAlta (1986)) is a leading 
Alberta authority dealing with the allocation of the gain on the disposal of utility assets and the 
source of what is called the TransAlta Formula applied by the Board in this case. Kerans J.A. had 
this to say, at p. 174. 
 

 I observe parenthetically that I now appreciate that it suits the convenience of 
everybody involved to resolve issues of this sort, if possible, before a general rate 
hearing so as to lessen the burden on that already complex procedure. 

96     Given this encouragement from the Alberta Court of Appeal, I would place little significance 
on ATCO's procedural point. As will be seen, the Board's ruling is directly tied into the setting of 
general rates because two thirds of the profit is taken into account as an offset to ATCO's costs 
from which its revenue requirement is ultimately derived. As stated, ATCO's profit on the sale of 
the Calgary property will be a current (not historical) receipt and, if the Board has its way, two 
thirds of it will be applied to future (not retroactive) rate making. 

97     The s. 26 hearing proceeded in two phases. The Board first determined that it would not deny 
its approval to the proposed sale as it met a "no-harm test" devised over the years by Board practice 
(it is not to be found in the statutes) (Decision 2001-78). However, the Board linked its approval to 
subsequent consideration of the financial ramifications, as the Board itself noted (Decision 2002-
037): 
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 The Board approved the Sale in Decision 2001-78 based on evidence that cus-
tomers did not object to the Sale [and] would not suffer a reduction in services 
nor would they be exposed to the risk of financial harm as a result of the Sale 
that could not be examined in a future proceeding. On that basis the Board de-
termined that the no-harm test had been satisfied and that the Sale could proceed. 
[Emphasis added; para. 13.] 

98     In effect, ATCO ignores the italicized words. It argues that the Board was functus after the 
first phase of its hearing. However, ATCO itself had agreed to the two-phase procedure, and indeed 
the second phase was devoted to ATCO's own application for an allocation of the profits on the 
sale. 

99     In the second phase of the s. 26 approval hearing, the Board allocated one third of the net gain 
to ATCO and two thirds to the rate base (which would benefit ratepayers). The Board spelled out 
why it considered these conditions to be necessary in the public interest. The Board explained that it 
was necessary to balance the interests of both shareholders and ratepayers within the framework of 
what it called "the regulatory compact" (Decision 2002-037, at para. 44). In the Board's view: 
 

(a)  there ought to be a balancing of the interests of the ratepayers and the 
owners of the utility; 

(b)  decisions made about the utility should be driven by both parties' interests; 
(c)  to award the entire gain to the ratepayers would deny the utility an incen-

tive to increase its efficiency and reduce its costs; and 
(d)  to award the entire gain to the utility might encourage speculation in non-

depreciable property or motivate the utility to identify and dispose of prop-
erties which have appreciated for reasons other than the best interest of the 
regulated business. 

100     For purposes of this appeal, it is important to set out the Board's policy reasons in its own 
words: 
 

 To award the entire net gain on the land and buildings to the customers, 
while beneficial to the customers, could establish an environment that may deter 
the process wherein the company continually assesses its operation to identify, 
evaluate, and select options that continually increase efficiency and reduce costs. 

 

 Conversely, to award the entire net gain to the company may establish an 
environment where a regulated utility company might be moved to speculate in 
non-depreciable property or result in the company being motivated to identify 
and sell existing properties where appreciation has already occurred. 

 

 The Board believes that some method of balancing both parties' interests 
will result in optimization of business objectives for both the customer and the 
company. Therefore, the Board considers that sharing of the net gain on the sale 
of the land and buildings collectively in accordance with the TransAlta Formula 
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is equitable in the circumstances of this application and is consistent with past 
Board decisions. [Emphasis added; paras. 112-14.] 

101     The Court was advised that the two-third share allocated to ratepayers would be included in 
ATCO's rate calculation to set off against the costs included in the rate base and amortized over a 
number of years. 

C. Standard of Review 

102     The Court's modern approach to this vexed question was recently set out by McLachlin C.J. 
in Dr. Q v. College of Physicians and Surgeons of British Columbia, [2003] 1 S.C.R. 226, 2003 
SCC 19, at para. 26: 
 

 In the pragmatic and functional approach, the standard of review is deter-
mined by considering four contextual factors - the presence or absence of a priva-
tive clause or statutory right of appeal; the expertise of the tribunal relative to 
that of the reviewing court on the issue in question; the purposes of the legisla-
tion and the provision in particular; and, the nature of the question - law, fact, or 
mixed law and fact. The factors may overlap. The overall aim is to discern legis-
lative intent, keeping in mind the constitutional role of the courts in maintaining 
the rule of law. 

103     I do not propose to cover the ground already set out in the reasons of my colleague Basta-
rache J. We agree that the standard of review on matters of jurisdiction is correctness. We also agree 
that the Board's exercise of its jurisdiction calls for greater judicial deference. Appeals from the 
Board are limited to questions of law or jurisdiction. The Board knows a great deal more than the 
courts about gas utilities, and what limits it is necessary to impose "in the public interest" on their 
dealings with assets whose cost is included in the rate base. Moreover, it is difficult to think of a 
broader discretion than that conferred on the Board to "impose any additional conditions that the 
Board considers necessary in the public interest". The identification of a subjective discretion in the 
decision maker ("the Board considers necessary"), the expertise of that decision maker and the na-
ture of the decision to be made ("in the public interest"), in my view, call for the most deferential 
standard, patent unreasonableness. 

104     As to the phrase "the Board considers necessary", Martland J. stated in Calgary Power Ltd. v. 
Copithorne, [1959] S.C.R. 24, at p. 34: 
 

 The question as to whether or not the respondent's lands were "necessary" 
is not one to be determined by the Courts in this case. The question is whether 
the Minister "deemed" them to be necessary. 

See also D. J. M. Brown and J. M. Evans, Judicial Review of Administrative Action in Canada 
(loose-leaf ed.), vol. 1, at para. 14:2622: "Objective" and "Subjective" Grants of Discretion. 

105     The expert qualifications of a regulatory Board are of "utmost importance in determining the 
intention of the legislator with respect to the degree of deference to be shown to a tribunal's decision 
in the absence of a full privative clause", as stated by Sopinka J. in United Brotherhood of Carpen-
ters and Joiners of America, Local 579 v. Bradco Construction Ltd., [1993] 2 S.C.R. 316, at p. 335. 
He continued: 
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 Even where the tribunal's enabling statute provides explicitly for appellate re-

view, as was the case in Bell Canada v. Canada (Canadian Radio-Television and 
Telecommunications Commission), [1989] 1 S.C.R. 1722], it has been stressed 
that deference should be shown by the appellate tribunal to the opinions of the 
specialized lower tribunal on matters squarely within its jurisdiction. 

(This dictum was cited with approval in Pezim v. British Columbia (Superintendent of Brokers), 
[1994] 2 S.C.R. 557, at p. 592.) 

106     A regulatory power to be exercised "in the public interest" necessarily involves accommoda-
tion of conflicting economic interests. It has long been recognized that what is "in the public inter-
est" is not really a question of law or fact but is an opinion. In TransAlta (1986), the Alberta Court 
of Appeal (at para. 24) drew a parallel between the scope of the words "public interest" and the 
well-known phrase "public convenience and necessity" in its citation of Memorial Gardens Associa-
tion (Canada) Ltd. v. Colwood Cemetery Co., [1958] S.C.R. 353, where this Court stated, at p. 357: 
 

 [T]he question whether public convenience and necessity requires a certain ac-
tion is not one of fact. It is predominantly the formulation of an opinion. Facts 
must, of course, be established to justify a decision by the Commission but that 
decision is one which cannot be made without a substantial exercise of adminis-
trative discretion. In delegating this administrative discretion to the Commission 
the Legislature has delegated to that body the responsibility of deciding, in the 
public interest, ... [Emphasis added.] 

107     This passage reiterated the dictum of Rand J. in Union Gas Co. of Canada v. Sydenham Gas 
and Petroleum Co., [1957] S.C.R. 185, at p. 190: 
 

 It was argued, and it seems to have been the view of the Court, that the determi-
nation of public convenience and necessity was itself a question of fact, but with 
that I am unable to agree: it is not an objective existence to be ascertained; the 
determination is the formulation of an opinion, in this case, the opinion of the 
Board and of the Board only. [Emphasis added.] 

108     Of course even such a broad power is not untrammelled. But to say that such a power is ca-
pable of abuse does not lead to the conclusion that it should be truncated. I agree on this point with 
Reid J. (co-author of R. F. Reid and H. David, Administrative Law and Practice (2nd ed. 1978), and 
co-editor of P. Anisman and R. F. Reid, Administrative Law Issues and Practice (1995)) who wrote 
in Re C.T.C. Dealer Holdings Ltd. and Ontario Securities Commission (1987), 59 O.R. (2d) 79 
(Div. Ct.), in relation to the powers of the Ontario Securities Commission, at p. 97: 
 

 ... when the Commission has acted bona fide, with an obvious and honest con-
cern for the public interest, and with evidence to support its opinion, the prospect 
that the breadth of its discretion might someday tempt it to place itself above the 
law by misusing that discretion is not something that makes the existence of the 
discretion bad per se, and requires the decision to be struck down. 
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(The C.T.C. Dealer Holdings decision was referred to with apparent approval by this Court in 
Committee for the Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities Com-
mission), [2001] 2 S.C.R. 132, 2001 SCC 37, at para. 42.) 

109     "Patent unreasonableness" is a highly deferential standard: 
 

 A correctness approach means that there is only one proper answer. A patently 
unreasonable one means that there could have been many appropriate answers, 
but not the one reached by the decision maker. 

 
 (C.U.P.E., at para. 164) 

110     Having said all that, in my view nothing much turns on the result on whether the proper stan-
dard in that regard is patent unreasonableness (as I view it) or simple reasonableness (as my col-
league sees it). As will be seen, the Board's response is well within the range of established regula-
tory opinions. Hence, even if the Board's conditions were subject to the less deferential standard, I 
would find no cause for the Court to interfere. 
 

D.  Did the Board Have Jurisdiction to Impose the Conditions It Did on the Approval 
Order "In the Public Interest"? 

111     ATCO says the Board had no jurisdiction to impose conditions that are "confiscatory". 
Framing the question in this way, however, assumes the point in issue. The correct point of depar-
ture is not to assume that ATCO is entitled to the net gain and then ask if the Board can confiscate 
it. ATCO's investment of $83,000 was added in increments to its regulatory cost base as the land 
was acquired from time to time between 1922 and 1965. It is in the nature of a regulated industry 
that the question of what is a just and equitable return is determined by a board and not by the vaga-
ries of the speculative property market. 

112     I do not think the legal debate is assisted by talk of "confiscation". ATCO is prohibited by 
statute from disposing of the asset without Board approval, and the Board has statutory authority to 
impose conditions on its approval. The issue thus necessarily turns not on the existence of the juris-
diction but on the exercise of the Board's jurisdiction to impose the conditions that it did, and in par-
ticular to impose a shared allocation of the net gain. 
 

E.  Did the Board Improperly Exercise the Jurisdiction it Possessed to Impose Con-
ditions the Board Considered "Necessary in the Public Interest"? 

113     There is no doubt that there are many approaches to "the public interest". Which approach 
the Board adopts is largely (and inherently) a matter of opinion and discretion. While the statutory 
framework of utilities regulation varies from jurisdiction to jurisdiction, and practice in the United 
States must be read in light of the constitutional protection of property rights in that country, never-
theless Alberta's grant of authority to its Board is more generous than most. ATCO concedes that 
its "property" claim would have to give way to a contrary legislative intent, but ATCO says such 
intent cannot be found in the statutes. 

114     Most if not all regulators face the problem of how to allocate gains on property whose origi-
nal cost is included in the rate base but is no longer required to provide the service. There is a 
wealth of regulatory experience in many jurisdictions that the Board is entitled to (and does) have 
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regard to in formulating its policies. Striking the correct balance in the allocation of gains between 
ratepayers and investors is a common preoccupation of comparable boards and agencies: 
 

 First, it prevents the utility from degrading the quality, or reducing the quantity, 
of the regulated service so as to harm consumers. Second, it ensures that the util-
ity maximizes the aggregate economic benefits of its operations, and not merely 
the benefits flowing to some interest group or stakeholder. Third, it specifically 
seeks to prevent favouritism toward investors to the detriment of ratepayers af-
fected by the transaction. 

 
 ("The Efficient Allocation of Proceeds from a Utility's Sale of Assets", by P. W. 

MacAvoy and J. G. Sidak (2001) 22 Energy L.J. 233, at p. 234) 

115     The concern with which Canadian regulators view utilities under their jurisdiction that are 
speculating in land is not new. In Re Consumers' Gas Co. (1976), E.B.R.O. 341-I, the Ontario En-
ergy Board considered how to deal with a real estate profit on land which was disposed of at an af-
ter-tax profit of over $2 million. The Board stated: 
 

 The Station "B" property was not purchased by Consumers' for land specu-
lation but was acquired for utility purposes. This investment, while non-
depreciable, was subject to interest charges and risk paid for through revenues 
and, until the gas manufacturing plant became obsolete, disposal of the land was 
not a feasible option. If, in such circumstances, the Board were to permit real es-
tate profit to accrue to the shareholders only, it would tend to encourage real es-
tate speculation with utility capital. In the Board's opinion, the shareholders and 
the ratepayers should share the benefits of such capital gains. [Emphasis added; 
para. 326.] 

116     Some U.S. regulators also consider it good regulatory policy to allocate part or all of the 
profit to offset costs in the rate base. In Re Boston Gas Company (1982), 49 P.U.R. 4th 1 (Mass. 
D.P.U.), the regulator allocated a gain on the sale of land to ratepayers, stating: 
 

 The company and its shareholders have received a return on the use of these par-
cels while they have been included in rate base, and are not entitled to any addi-
tional return as a result of their sale. To hold otherwise would be to find that a 
regulated utility company may speculate in nondepreciable utility property and, 
despite earning a reasonable rate of return from its customers on that property, 
may also accumulate a windfall through its sale. We find this to be an uncharac-
teristic risk/reward situation for a regulated utility to be in with respect to its 
plant in service. [Emphasis added.] 

117     Canadian regulators other than the Board are also concerned with the prospect that decisions 
of utilities in their regulated business may be skewed under the undue influence of prospective prof-
its on land sales. In Re Consumers' Gas Co. (1991), E.B.R.O. 465, the Ontario Energy Board de-
termined that a $1.9 million gain on sale of land should be divided equally between shareholders 
and ratepayers. It held that 
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 ... the allocation of 100 percent of the profit from land sales to either the share-
holders or the ratepayers might diminish the recognition of the valid concerns of 
the excluded party. For example, the timing and intensity of land purchase and 
sales negotiations could be skewed to favour or disregard the ultimate beneficiary 
(para. 3.3.8). 

118     The Board's principle of dividing the gain between investors and ratepayers is consistent, as 
well, with Re Natural Resource Gas Ltd., RP-2002-0147; EB-2002-0446, in which the Ontario En-
ergy Board addressed the allocation of a profit on the sale of land and buildings and again stated: 
 

 The Board finds that it is reasonable in the circumstances that the capital 
gains be shared equally between the Company and its customers. In making this 
finding the Board has considered the non-recurring nature of this transaction 
(para. 45). 

119     The wide variety of regulatory treatment of such gains was noted by Kerans J.A. in 
TransAlta (1986), at pp. 175-76, including Re Boston Gas Co. mentioned earlier. In TransAlta 
(1986), the Board characterized TransAlta's gain on the disposal of land and buildings included in 
its Edmonton "franchise" as "revenue" within the meaning of the Hydro and Electric Energy Act, 
R.S.A. 1980, c. H-13. (The case therefore did not deal with the power to impose conditions "the 
Board considers necessary in the public interest".) Kerans J.A. said (at p. 176): 
 

 I do not agree with the Board's decision for reasons later expressed, but it 
would be fatuous to deny that its interpretation [of the word "revenue"] is one 
which the word can reasonably bear. 

Kerans J.A. went on to find that in that case "[t]he compensation was, for all practical purposes, 
compensation for loss of franchise" (p. 180) and on that basis the gain in these "unique circum-
stances" (p. 179) could not, as a matter of law, be characterized as revenue, i.e. applying a correct-
ness standard. The range of regulatory practice on the "gains on sale" issue was similarly noted by 
Goldie J.A. in Yukon Energy Corp. v. Utilities Board (1996), 74 B.C.A.C. 58; 121 W.A.C. 58 
(Y.C.A.), at para. 85. 

120     A survey of recent regulatory experience in the United States reveals the wide variety of 
treatment in that country of gains on the sale of undepreciated land. The range includes proponents 
of ATCO's preferred allocation as well as proponents of the solution adopted by the Board in this 
case: 
 

 Some jurisdictions have concluded that as a matter of equity, shareholders 
alone should benefit from any gain realized on appreciated real estate, because 
ratepayers generally pay only for taxes on the land and do not contribute to the 
cost of acquiring the property and pay no depreciation expenses. Under this 
analysis, ratepayers assume no risk for losses and acquire no legal or equitable 
interest in the property, but rather pay only for the use of the land in utility ser-
vice. 
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 Other jurisdictions claim that ratepayers should retain some of the benefits 
associated with the sale of property dedicated to utility service. Those jurisdic-
tions that have adopted an equitable sharing approach agree that a review of 
regulatory and judicial decisions on the issue does not reveal any general princi-
ple that requires the allocation of benefits solely to shareholders; rather, the cases 
show only a general prohibition against sharing benefits on the sale property that 
has never been reflected in utility rates. 

 
 (P. S. Cross, "Rate Treatment of Gain on Sale of Land: Ratepayer Indifference, A 

New Standard?" (1990), Public Utilities Fortnightly 44, at p. 44) 

Regulatory opinion in the United States favourable to the solution adopted here by the Board is il-
lustrated by Re Arizona Public Service Co. (1988), 91 P.U.R. 4th 337, 1988 WL 391394 (Ariz. 
C.C.): 
 

 To the extent any general principles can be gleaned from the decisions in other 
jurisdictions they are: (1) the utility's stockholders are not automatically entitled 
to the gains from all sales of utility property; and (2) ratepayers are not entitled to 
all or any part of a gain from the sale of property which has never been reflected 
in the utility's rates. 

121     Assets purchased with capital reflected in the rate base come and go, but the utility itself en-
dures. What was done by the Board in this case is quite consistent with the "enduring enterprise" 
theory espoused, for example, in Re Southern California Water Co. (1992), 43 C.P.U.C. 2d 596, 
1992 WL 584058. In that case, Southern California Water had asked for approval to sell an old 
headquarters building and the issue was how to allocate its profits on the sale. The Commission 
held: 
 

 Working from the principle of the "enduring enterprise", the gain-on-sale from 
this transaction should remain within the utility's operations rather than being 
distributed in the short run directly to either ratepayers or shareholders. The "en-
during enterprise" principle, is neither novel nor radical. It was clearly articulated 
by the Commission in its seminal 1989 policy decision on the issue of gain-on-
sale, D. 89-07-016, 32 Cal. P.U.C. 2d 233 (Redding). Simply stated, to the extent 
that a utility realizes a gain-on-sale from the liquidation of an asset and replaces 
it with another asset or obligation while at the same time its responsibility to 
serve its customers is neither relieved nor reduced, then any gain-on-sale should 
remain within the utility's operation. 

122     In my view, neither the Alberta statutes nor regulatory practice in Alberta and elsewhere dic-
tates the answer to the problems confronting the Board. It would have been open to the Board to 
allow ATCO's application for the entire profit. But the solution it adopted was quite within its 
statutory authority and does not call for judicial intervention. 

F. ATCO's Arguments 

123     Most of ATCO's principal submissions have already been touched on but I will repeat them 
here for convenience. ATCO does not really dispute the Board's ability to impose conditions on the 
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sale of land. Rather, ATCO says that what the Board did here violates a number of basic legal pro-
tections and principles. It asks the Court to clip the Board's wings. 

124     Firstly, ATCO says that customers do not acquire any proprietary right in the company's as-
sets. ATCO, rather than its customers, originally purchased the property, held title to it, and there-
fore was entitled to any gain on its sale. An allocation of profit to the customers would amount to a 
confiscation of the corporation's property. 

125     Secondly, ATCO says its retention of 100% of the gain has nothing to do with the so-called 
"regulatory compact". The gas customers paid what the Board regarded over the years as a fair price 
for safe and reliable service. That is what the ratepayers got and that is all they were entitled to. The 
Board's allocation of part of the profit to the ratepayers amounts to impermissible "retroactive" rate 
setting. 

126     Thirdly, utilities are not entitled to include in the rate base an amount for depreciation on 
land and ratepayers have therefore not repaid ATCO any part of ATCO's original cost, let alone the 
present value. The treatment accorded gain on sales of depreciated property therefore does not ap-
ply. 

127     Fourthly, ATCO complains that the Board's solution is asymmetrical. Ratepayers are given 
part of the benefit of an increase in land values without, in a falling market, bearing any part of the 
burden of losses on the disposition of land. 

128     In my view, these are all arguments that should be (and were) properly directed to the Board. 
There are indeed precedents in the regulatory field for what ATCO proposes, just as there are 
precedents for what the ratepayers proposed. It was for the Board to decide what conditions in these 
particular circumstances were necessary in the public interest. The Board's solution in this case is 
well within the range of reasonable options, as I will endeavour to demonstrate. 
 

1.  The Confiscation Issue 

129     In its factum, ATCO says that "[t]he property belonged to the owner of the utility and the 
Board's proposed distribution cannot be characterized otherwise than as being confiscatory" (re-
spondent's factum, para. 6). ATCO's argument overlooks the obvious difference between invest-
ment in an unregulated business and investment in a regulated utility where the regulator sets the 
return on investment, not the market place. In Re Southern California Gas Co. (1990), 38 C.P.U.C. 
2d 166, 118 P.U.R. 4th 81, 1990 WL 488654 ("SoColGas"), the regulator pointed out: 
 

 In the non-utility private sector, investors are not guaranteed to earn a fair return 
on such sunk investment. Although shareholders and bondholders provide the 
initial capital investment, the ratepayers pay the taxes, maintenance, and other 
costs of carrying utility property in rate base over the years, and thus insulate 
utility investors from the risk of having to pay those costs. Ratepayers also pay 
the utility a fair return on property (including land) while it is in rate base, com-
pensate the utility for the diminishment of the value of its depreciable property 
over time through depreciation accounting, and bear the risk that they must pay 
depreciation and a return on prematurely retired rate base property. 

(It is understood, of course, that the Board does not appropriate the actual proceeds of sale. What 
happens is that an amount equivalent to two-thirds of the profit is included in the calculation of 
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ATCO's current cost base for rate making purposes. In that way, there is a notional distribution of 
the benefit of the gain amongst the competing stakeholders.) 

130     ATCO's argument is frequently asserted in the United States under the flag of constitutional 
protection for "property". Constitutional protection has not however prevented allocation of all or 
part of such gains to the U.S. ratepayers. One of the leading U.S. authorities is Democratic Central 
Committee of the District of Columbia v. Washington Metropolitan Area Transit Commission, 485 
F.2d 786 (D.C. Cir. 1973). In that case, the assets at issue were parcels of real estate which had been 
employed in mass transit operations but which were no longer needed when the transit system con-
verted to buses. The regulator awarded the profit on the appreciated land values to the shareholders 
but the Court of Appeals reversed the decision, using language directly applicable to ATCO's "con-
fiscation" argument: 
 

 We perceive no impediment, constitutional or otherwise, to recognition of 
a ratemaking principle enabling ratepayers to benefit from appreciations in value 
of utility properties accruing while in service. We believe the doctrinal consid-
eration upon which pronouncements to the contrary have primarily rested has lost 
all present-day vitality. Underlying these pronouncements is a basic legal and 
economic thesis - sometimes articulated, sometimes implicit - that utility assets, 
though dedicated to the public service, remain exclusively the property of the 
utility's investors, and that growth in value is an inseparable and inviolate inci-
dent of that property interest. The precept of private ownership historically per-
vading our jurisprudence led naturally to such a thesis, and early decisions in the 
ratemaking field lent some support to it; if still viable, it strengthens the inves-
tor's claim. We think, however, after careful exploration, that the foundations for 
that approach, and the conclusion it seemed to indicate, have long since eroded 
away (p. 800). 

The court's reference to "pronouncements" which have "lost all present-day vitality" likely includes 
Board of Public Utility Commissioners v. New York Telephone Co., 271 U.S. 23 (1926), a decision 
relied upon in this case by ATCO. In that case, the Supreme Court of the United States said (at p. 
31): 
 

 Customers pay for service, not for the property used to render it. Their 
payments are not contributions to depreciation or other operating expenses or to 
capital of the company. By paying bills for service they do not acquire any inter-
est, legal or equitable, in the property used for their convenience or in the funds 
of the company. Property paid for out of moneys received for service belongs to 
the company just as does that purchased out of proceeds of its bonds and stock. 

In that case, the regulator belatedly concluded that the level of depreciation allowed the New York 
Telephone Company had been excessive in past years and sought to remedy the situation in the cur-
rent year by retroactively adjusting the cost base. The court held that the regulator had no power to 
re-open past rates. The financial fruits of the regulator's errors in past years now belonged to the 
company. That is not this case. No one contends that the Board's prior rates, based on ATCO's 
original investment, were wrong. In 2001, when the matter came before the Board, the Board had 



Page 42 
 

jurisdiction to approve or not approve the proposed sale. It was not a done deal. The receipt of any 
profit by ATCO was prospective only. As explained in Re Arizona Public Service Co.: 
 

 In New York Telephone, the issue presented was whether a state regulatory 
commission could use excessive depreciation accruals from prior years to reduce 
rates for future service and thereby set rates which did not yield a just return. ... 
the Court simply reiterated and provided the reasons for a ratemaking truism: 
rates must be designed to produce enough revenue to pay current [reasonable] 
operating expenses and provide a fair return to the utility's investors. If it turns 
out that, for whatever reason, existing rates have produced too much or too little 
income, the past is past. Rates are raised or lowered to reflect current conditions; 
they are not designed to pay back past excessive profits or recoup past operating 
losses. In contrast, the issue in this proceeding is whether for ratemaking pur-
poses a utility's test year income from sales of utility service can include its in-
come from sales of utility property. The United States Supreme Court's decision 
in New York Telephone does not address that issue. [Emphasis added.] 

131     More recently, the allocation of gain on sale was addressed by the California Public Utilities 
Commission in SoCalGas. In that case, as here, the utility (SoCalGas) wished to sell land and build-
ings located (in that case) in downtown Los Angeles. The Commission apportioned the gain on sale 
between the shareholders and the ratepayers, concluding that: 
 

 We believe that the issue of who owns the utility property providing utility 
service has become a red herring in this case, and that ownership alone does not 
determine who is entitled to the gain on the sale of the property providing utility 
service when it is removed from rate base and sold. 

132     ATCO argues in its factum that ratepayers "do not acquire any interest, legal or equitable, in 
the property used to provide the service or in the funds of the owner of the utility" (para. 2). In So-
CalGas, the regulator disposed of this point as follows: 
 

 No one seriously argues that ratepayers acquire title to the physical property as-
sets used to provide utility service; DRA [Division of Ratepayer Advocates] ar-
gues that the gain on sale should reduce future revenue requirements not because 
ratepayers own the property, but rather because they paid the costs and faced the 
risks associated with that property while it was in rate base providing public ser-
vice. 

This "risk" theory applies in Alberta as well. Over the last 80 years, there have been wild swings in 
Alberta real estate, yet through it all, in bad times and good, the ratepayers have guaranteed ATCO 
a just and equitable return on its investment in this land and these buildings. 

133     The notion that the division of risk justifies a division of the net gain was also adopted by the 
regulator in SoCalGas: 
 

 Although the shareholders and bondholders provided the initial capital invest-
ment, the ratepayers paid the taxes, maintenance, and other costs of carrying the 
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land and buildings in rate base over the years, and paid the utility a fair return on 
its unamortized investment in the land and buildings while they were in rate base. 

In other words, even in the United States, where property rights are constitutionally protected, 
ATCO's "confiscation" point is rejected as an oversimplification. 

134     My point is not that the Board's allocation in this case is necessarily correct in all circum-
stances. Other regulators have determined that the public interest requires a different allocation. The 
Board proceeds on a "case-by-case" basis. My point simply is that the Board's response in this case 
cannot be considered "confiscatory" in any proper use of the term, and is well within the range of 
what are regarded in comparable jurisdictions as appropriate regulatory responses to the allocation 
of the gain on sale of land whose original investment has been included by the utility itself in its rate 
base. The Board's decision is protected by a deferential standard of review and in my view it should 
not have been set aside. 
 

2.  The Regulatory Compact 

135     The Board referred in its decision to the "regulatory compact" which is a loose expression 
suggesting that in exchange for a statutory monopoly and receipt of revenue on a cost plus basis, the 
utility accepts limitations on its rate of return and its freedom to do as it wishes with property whose 
cost is reflected in its rate base. This was expressed in the Washington Metropolitan Area Transit 
case by the U.S. Court of Appeals as follows (at p. 806): 
 

 The ratemaking process involves fundamentally "a balancing of the inves-
tor and the consumer interests." The investor's interest lies in the integrity of his 
investment and a fair opportunity for a reasonable return thereon. The consumer's 
interest lies in governmental protection against unreasonable charges for the mo-
nopolistic service to which he subscribes. In terms of property value apprecia-
tions, the balance is best struck at the point at which the interests of both groups 
receive maximum accommodation. 

136     ATCO considers that the Board's allocation of profit violated the regulatory compact not 
only because it is confiscatory but because it amounts to "retroactive rate making". In Northwestern 
Utilities Ltd. v. City of Edmonton, [1979] 1 S.C.R. 684, Estey J. stated, at p. 691: 
 

 It is clear from many provisions of The Gas Utilities Act that the Board must act 
prospectively and may not award rates which will recover expenses incurred in 
the past and not recovered under rates established for past periods. 

137     As stated earlier, the Board in this case was addressing a prospective receipt and allocated 
two thirds of it to a prospective (not retroactive) rate making exercise. This is consistent with regu-
latory practice, as is illustrated by New York Water Service Corp. v. Public Service Commission, 
208 N.Y.S. 2d 587 (1960). In that case, a utility commission ruled that gains on the sale of real es-
tate should be taken into account to reduce rates annually over the following period of 17 years (p. 
864): 
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 If land is sold at a profit, it is required that the profit be added to, i.e., "credited 
to", the depreciation reserve, so that there is a corresponding reduction of the rate 
base and resulting return. 

The regulator's order was upheld by the New York State Supreme Court (Appellate Division). 

138     More recently, in Re Compliance with the Energy Policy Act of 1992 (1995), 62 C.P.U.C. 2d 
517, WL 768628, the regulator commented: 
 

 ... we found it appropriate to allocate the principal amount of the gain to offset 
future costs of headquarters facilities, because ratepayers had borne the burden of 
risks and expenses while the property was in ratebase. At the same time, we 
found that it was equitable to allocate a portion of the benefits from the gain-on-
sale to shareholders in order to provide a reasonable incentive to the utility to 
maximize the proceeds from selling such property and compensate shareholders 
for any risks borne in connection with holding the former property. 

139     The emphasis in all these cases is on balancing the interests of the shareholders and the rate-
payers. This is perfectly consistent with the "regulatory compact" approach reflected in the Board 
doing what it did in this case. 
 

3.  Land as a Non-Depreciable Asset 

140     The Alberta Court of Appeal drew a distinction between gains on sale of land, whose original 
cost is not depreciated (and thus is not repaid in increments through the rate base) and depreciated 
property such as buildings where the rate base does include a measure of capital repayment and 
which in that sense the ratepayers have "paid for". The Alberta Court of Appeal held that the Board 
was correct to credit the rate base with an amount equivalent to the depreciation paid in respect of 
the buildings (this is the subject matter of ATCO's cross-appeal). Thus in this case, the land was 
still carried on ATCO's books at its original price of $83,720 whereas the original $596,591 cost of 
the buildings had been depreciated through the rates charged customers to a net book value of 
$141,525. 

141     Regulatory practice shows that many (not all) regulators also do not accept the distinction 
(for this purpose) between depreciable and non-depreciable assets. In Re Boston Gas Co. for exam-
ple (cited in TransAlta (1986), at p. 176), the regulator held: 
 

 ... the company's ratepayers have been paying a return on this land as well as all 
other costs associated with its use. The fact that land is a nondepreciable asset 
because its useful value is not ordinarily diminished through use is, we find, ir-
relevant to the question of who is entitled to the proceeds on the sales of this 
land. 

142     In SoCalGas, as well, the Commission declined to make a distinction between the gain on 
sale of depreciable, as compared to non-depreciable, property, stating "We see little reason why 
land sales should be treated differently." The decision continued: 
 

 In short, whether an asset is depreciated for ratemaking purposes or not, ratepay-
ers commit to paying a return on its book value for as long as it is used and use-
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ful. Depreciation simply recognizes the fact that certain assets are consumed over 
a period of utility service while others are not. The basic relationship between the 
utility and its ratepayers is the same for depreciable and non-depreciable assets. 
[Emphasis added.] 

143     In Re California Water Service Co. (1996), 66 C.P.U.C. 2d 100, 1996 WL 293205, the regu-
lator commented that: 
 

 Our decisions generally find no reason to treat gain on the sale of nondepreciable 
property, such as bare land, different[ly] than gains on the sale of depreciable rate 
base assets and land in PHFU [plant held for future use]. 

144     Again, my point is not that the regulator must reject any distinction between depreciable and 
non-depreciable property. Simply, my point is that the distinction does not have the controlling 
weight as contended by ATCO. In Alberta, it is up to the Board to determine what allocations are 
necessary in the public interest as conditions of the approval of sale. ATCO's attempt to limit the 
Board's discretion by reference to various doctrine is not consistent with the broad statutory lan-
guage used by the Alberta legislature and should be rejected. 
 

4.  Lack of Reciprocity 

145     ATCO argues that the customers should not profit from a rising market because if the land 
loses value it is ATCO, and not the ratepayers, that will absorb the loss. However, the material put 
before the Court suggests that the Board takes into account both gains and losses. In the following 
decisions the Board stated, repeated, and repeated again its "general rule" that 
 

 ... the Board considers that any profit or loss (being the difference between the 
net book value of the assets and the sale price of those assets) resulting from the 
disposal of utility assets should accrue to the customers of the utility and not to 
the owner of the utility. [Emphasis added.] 

(See TransAlta Utilities Corp. (1984), Alta. P.U.B. Decision No. E84116, at p. 17; TransAlta Utili-
ties Corp. (1984), Alta. P.U.B. Decision No. E84115, at p. 12; Re Gas Utilities Act and Public Utili-
ties Board Act, (1984), Alta. P.U.B. Decision No. E84113, at p. 23.) 

146     In Alberta Government Telephones, the Board reviewed a number of regulatory approaches 
(including Re Boston Gas Co., previously mentioned) with respect to gains on sale and concluded 
with respect to its own practice, at p. 12: 
 

 The Board is aware that it has not applied any consistent formula or rule which 
would automatically determine the accounting procedure to be followed in the 
treatment of gains or losses on the disposition of utility assets. The reason for this 
is that the Board's determination of what is fair and reasonable rests on the merits 
or facts of each case. 

147     ATCO's contention that it alone is burdened with the risk on land that declines in value over-
looks the fact that in a falling market, the utility continues to be entitled to a rate of return on its 
original investment even if the market value at the time is substantially less than its original invest-
ment. As pointed out in SoCalGas: 
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 If the land actually does depreciate in value below its original cost, then one view 

could be that the steady rate of return [the ratepayers] have paid for the land over 
time has actually overcompensated investors. Thus, there is symmetry of risk and 
reward associated with rate base land just as there is with regard to depreciable 
rate base property. 

 
II.  Conclusion 

148     In summary, s. 15(3) of the AEUBA authorized the Board in dealing with ATCO's applica-
tion to approve the sale of the subject land and buildings to "impose any additional conditions that 
the Board considers necessary in the public interest". In the exercise of that authority, and having 
regard to the Board's "general supervision over all gas utilities, and the owners of them" (GUA, s. 
22(1)), the Board made an allocation of the net gain for the public policy reasons which it articu-
lated in its decision. Perhaps not every regulator and not every jurisdiction would exercise the 
power in the same way, but the allocation of the gain on an asset ATCO sought to withdraw from 
the rate base was a decision the Board was mandated to make. It is not for the Court to substitute its 
own view of what is "necessary in the public interest". 
 

III.  Disposition 

149     I would allow the appeal, set aside the decision of the Alberta Court of Appeal, and restore 
the decision of the Board, with costs to the City of Calgary both in this Court and in the court be-
low. ATCO's cross-appeal should be dismissed with costs. 

* * * * * 

APPENDIX 

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17 

[Jurisdiction] 

13 All matters that may be dealt with by the ERCB or the PUB under any enactment or as otherwise 
provided by law shall be dealt with by the Board and are within the exclusive jurisdiction of the 
Board. 

[Powers of the Board] 

15(1) For the purposes of carrying out its functions, the Board has all the powers, rights and privi-
leges of the ERCB and the PUB that are granted or provided for by any enactment or by law. 

(2) In any case where the ERCB, the PUB or the Board may act in response to an application, com-
plaint, direction, referral or request, the Board may act on its own initiative or motion. 

(3) Without restricting subsection (1), the Board may do all or any of the following: 
 

(a)  make any order that the ERCB or the PUB may make under any enact-
ment; 

(b)  with the approval of the Lieutenant Governor in Council, make any order 
that the ERCB may, with the approval of the Lieutenant Governor in 
Council, make under any enactment; 
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(c)  with the approval of the Lieutenant Governor in Council, make any order 
that the PUB may, with the approval of the Lieutenant Governor in Coun-
cil, make under any enactment; 

(d)  with respect to an order made by the Board, the ERCB or the PUB in re-
spect of matters referred to in clauses (a) to (c), make any further order and 
impose any additional conditions that the Board considers necessary in the 
public interest; 

(e)  make an order granting the whole or part only of the relief applied for; 
(f)  where it appears to the Board to be just and proper, grant partial, further or 

other relief in addition to, or in substitution for, that applied for as fully 
and in all respects as if the application or matter had been for that partial, 
further or other relief. 

[Appeals] 

26(1) Subject to subsection (2), an appeal lies from the Board to the Court of Appeal on a question 
of jurisdiction or on a question of law. 

(2) Leave to appeal may be obtained from a judge of the Court of Appeal only on an application 
made 
 

(a)  within 30 days from the day that the order, decision or direction sought to 
be appealed from was made, or 

(b)  within a further period of time as granted by the judge where the judge is 
of the opinion that the circumstances warrant the granting of that further 
period of time. 

[Exclusion of prerogative writs] 

27 Subject to section 26, every action, order, ruling or decision of the Board or the person exercis-
ing the powers or performing the duties of the Board is final and shall not be questioned, reviewed 
or restrained by any proceeding in the nature of an application for judicial review or otherwise in 
any court. 

Gas Utilities Act, R.S.A. 2000, c. G-5 

[Supervision] 

22(1) The Board shall exercise a general supervision over all gas utilities, and the owners of them, 
and may make any orders regarding equipment, appliances, extensions of works or systems, report-
ing and other matters, that are necessary for the convenience of the public or for the proper carrying 
out of any contract, charter or franchise involving the use of public property or rights. 

(2) The Board shall conduct all inquiries necessary for the obtaining of complete information as to 
the manner in which owners of gas utilities comply with the law, or as to any other matter or thing 
within the jurisdiction of the Board under this Act. 

[Investigation of gas utility] 

24(1) The Board, on its own initiative or on the application of a person having an interest, may in-
vestigate any matter concerning a gas utility. 

[Designated gas utilities] 
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26(1) The Lieutenant Governor in Council may by regulation designate those owners of gas utilities 
to which this section and section 27 apply. 

(2) No owner of a gas utility designated under subsection (1) shall 
 

(a)  issue any 
 

(i)  of its shares or stock, or 
(ii)  bonds or other evidences of indebtedness, payable in more than one 

year from the date of them, 
 

 unless it has first satisfied the Board that the proposed issue is to be made 
in accordance with law and has obtained the approval of the Board for the pur-
poses of the issue and an order of the Board authorizing the issue, 

 
(b)  capitalize 

 
(i)  its right to exist as a corporation, 
(ii)  a right, franchise or privilege in excess of the amount actually paid 

to the Government or a municipality as the consideration for it, ex-
clusive of any tax or annual charge, or 

(iii)  a contract for consolidation, amalgamation or merger, 
 

(c)  without the approval of the Board, capitalize any lease, or 
(d)  without the approval of the Board, 

 
(i)  sell, lease, mortgage or otherwise dispose of or encumber its prop-

erty, franchises, privileges or rights, or any part of it or them, or 
(ii)  merge or consolidate its property, franchises, privileges or rights, or 

any part of it or them, 
 

 and a sale, lease, mortgage, disposition, encumbrance, merger or consoli-
dation made in contravention of this clause is void, but nothing in this clause 
shall be construed to prevent in any way the sale, lease, mortgage, disposition, 
encumbrance, merger or consolidation of any of the property of an owner of a 
gas utility designated under subsection (1) in the ordinary course of the owner's 
business. 

[Prohibited share transactions] 

27(1) Unless authorized to do so by an order of the Board, the owner of a gas utility designated un-
der section 26(1) shall not sell or make or permit to be made on its books any transfer of any share 
or shares of its capital stock to a corporation, however incorporated, if the sale or transfer, by itself 
or in connection with previous sales or transfers, would result in the vesting in that corporation of 
more than 50% of the outstanding capital stock of the owner of the gas utility. 

[Powers of Board] 
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36 The Board, on its own initiative or on the application of a person having an interest, may by or-
der in writing, which is to be made after giving notice to and hearing the parties interested, 
 

(a)  fix just and reasonable individual rates, joint rates, tolls or charges or 
schedules of them, as well as commutation and other special rates, which 
shall be imposed, observed and followed afterwards by the owner of the 
gas utility, 

(b)  fix proper and adequate rates and methods of depreciation, amortization or 
depletion in respect of the property of any owner of a gas utility, who shall 
make the owner's depreciation, amortization or depletion accounts conform 
to the rates and methods fixed by the Board, 

(c)  fix just and reasonable standards, classifications, regulations, practices, 
measurements or service, which shall be furnished, imposed, observed and 
followed thereafter by the owner of the gas utility, 

(d)  require an owner of a gas utility to establish, construct, maintain and oper-
ate, but in compliance with this and any other Act relating to it, any rea-
sonable extension of the owner's existing facilities when in the judgment of 
the Board the extension is reasonable and practical and will furnish suffi-
cient business to justify its construction and maintenance, and when the fi-
nancial position of the owner of the gas utility reasonably warrants the 
original expenditure required in making and operating the extension, and 

(e)  require an owner of a gas utility to supply and deliver gas to the persons, 
for the purposes, at the rates, prices and charges and on the terms and con-
ditions that the Board directs, fixes or imposes. 

[Rate base] 

37(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, ob-
served and followed afterwards by an owner of a gas utility, the Board shall determine a rate base 
for the property of the owner of the gas utility used or required to be used to provide service to the 
public within Alberta and on determining a rate base it shall fix a fair return on the rate base. 

(2) In determining a rate base under this section, the Board shall give due consideration 
 

(a)  to the cost of the property when first devoted to public use and to prudent 
acquisition cost to the owner of the gas utility, less depreciation, amortiza-
tion or depletion in respect of each, and 

(b)  to necessary working capital. 

(3) In fixing the fair return that an owner of a gas utility is entitled to earn on the rate base, the 
Board shall give due consideration to all facts that in its opinion are relevant. 

[Excess revenues or losses] 

40 In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, ob-
served and followed afterwards by an owner of a gas utility, 
 

(a)  the Board may consider all revenues and costs of the owner that are in the 
Board's opinion applicable to a period consisting of 
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(i)  the whole of the fiscal year of the owner in which a proceeding is 

initiated for the fixing of rates, tolls or charges, or schedules of them, 
(ii)  a subsequent fiscal year of the owner, or 
(iii)  2 or more of the fiscal years of the owner referred to in subclauses 

(i) and (ii) if they are consecutive, 
 

 and need not consider the allocation of those revenues and costs to any part 
of that period, 

 
(b)  the Board may give effect to that part of any excess revenue received or 

any revenue deficiency incurred by the owner that is in the Board's opinion 
applicable to the whole of the fiscal year of the owner in which a proceed-
ing is initiated for the fixing of rates, tolls or charges, or schedules of them, 
that the Board determines is just and reasonable, 

(c)  the Board may give effect to that part of any excess revenue received or 
any revenue deficiency incurred by the owner after the date on which a 
proceeding is initiated for the fixing of rates, tolls or charges, or schedules 
of them, that the Board determines has been due to undue delay in the 
hearing and determining of the matter, and 

(d)  the Board shall by order approve 
 

(i)  the method by which, and 
(ii)  the period, including any subsequent fiscal period, during which, 

 

 any excess revenue received or any revenue deficiency incurred, as deter-
mined pursuant to clause (b) or (c), is to be used or dealt with. 

[General powers of Board] 

59 For the purposes of this Act, the Board has the same powers in respect of the plant, premises, 
equipment, service and organization for the production, distribution and sale of gas in Alberta, and 
in respect of the business of an owner of a gas utility and in respect of an owner of a gas utility, that 
are by the Public Utilities Board Act conferred on the Board in the case of a public utility under that 
Act. 

Public Utilities Board Act, R.S.A. 2000, c. P-45 

[Jurisdiction and powers] 

36(1) The Board has all the necessary jurisdiction and power 
 

(a)  to deal with public utilities and the owners of them as provided in this Act; 
(b)  to deal with public utilities and related matters as they concern suburban 

areas adjacent to a city, as provided in this Act. 
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(2) In addition to the jurisdiction and powers mentioned in subsection (1), the Board has all neces-
sary jurisdiction and powers to perform any duties that are assigned to it by statute or pursuant to 
statutory authority. 

(3) The Board has, and is deemed at all times to have had, jurisdiction to fix and settle, on applica-
tion, the price and terms of purchase by a council of a municipality pursuant to section 47 of the 
Municipal Government Act 
 

(a)  before the exercise by the council under that provision of its right to pur-
chase and without binding the council to purchase, or 

(b)  when an application is made under that provision for the Board's consent to 
the purchase, before hearing or determining the application for its consent. 

[General power] 

37 In matters within its jurisdiction the Board may order and require any person or local authority to 
do forthwith or within or at a specified time and in any manner prescribed by the Board, so far as it 
is not inconsistent with this Act or any other Act conferring jurisdiction, any act, matter or thing that 
the person or local authority is or may be required to do under this Act or under any other general or 
special Act, and may forbid the doing or continuing of any act, matter or thing that is in contraven-
tion of any such Act or of any regulation, rule, order or direction of the Board. 

[Investigation of utilities and rates] 

80 When it is made to appear to the Board, on the application of an owner of a public utility or of a 
municipality or person having an interest, present or contingent, in the matter in respect of which 
the application is made, that there is reason to believe that the tolls demanded by an owner of a pub-
lic utility exceed what is just and reasonable, having regard to the nature and quality of the service 
rendered or of the commodity supplied, the Board 
 

(a)  may proceed to hold any investigation that it thinks fit into all matters re-
lating to the nature and quality of the service or the commodity in question, 
or to the performance of the service and the tolls or charges demanded for 
it, 

(b)  may make any order respecting the improvement of the service or com-
modity and as to the tolls or charges demanded, that seems to it to be just 
and reasonable, and 

(c)  may disallow or change, as it thinks reasonable, any such tolls or charges 
that, in its opinion, are excessive, unjust or unreasonable or unjustly dis-
criminate between different persons or different municipalities, but subject 
however to any provisions of any contract existing between the owner of 
the public utility and a municipality at the time the application is made that 
the Board considers fair and reasonable. 

[Supervision by Board] 

85(1) The Board shall exercise a general supervision over all public utilities, and the owners of 
them, and may make any orders regarding extension of works or systems, reporting and other mat-
ters, that are necessary for the convenience of the public or for the proper carrying out of any con-
tract, charter or franchise involving the use of public property or rights. 
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[Investigation of public utility] 

87(1) The Board may, on its own initiative, or on the application of a person having an interest, in-
vestigate any matter concerning a public utility. 

(2) When in the opinion of the Board it is necessary to investigate a public utility or the affairs of its 
owner, the Board shall be given access to and may use any books, documents or records with re-
spect to the public utility and in the possession of any owner of the public utility or municipality or 
under the control of a board, commission or department of the Government. 

(3) A person who directly or indirectly controls the business of an owner of a public utility within 
Alberta and any company controlled by that person shall give the Board or its agent access to any of 
the books, documents and records that relate to the business of the owner or shall furnish any in-
formation in respect of it required by the Board. 

[Fixing of rates] 

89 The Board, either on its own initiative or on the application of a person having an interest, may 
by order in writing, which is to be made after giving notice to and hearing the parties interested, 
 

(a)  fix just and reasonable individual rates, joint rates, tolls or charges, or 
schedules of them, as well as commutation, mileage or kilometre rate and 
other special rates, which shall be imposed, observed and followed subse-
quently by the owner of the public utility; 

(b)  fix proper and adequate rates and methods of depreciation, amortization or 
depletion in respect of the property of any owner of a public utility, who 
shall make the owner's depreciation, amortization or depletion accounts 
conform to the rates and methods fixed by the Board; 

(c)  fix just and reasonable standards, classifications, regulations, practices, 
measurements or service, which shall be furnished, imposed, observed and 
followed subsequently by the owner of the public utility; 

(d)  repealed; 
(e)  require an owner of a public utility to establish, construct, maintain and 

operate, but in compliance with other provisions of this or any other Act 
relating to it, any reasonable extension of the owner's existing facilities 
when in the judgment of the Board the extension is reasonable and practi-
cal and will furnish sufficient business to justify its construction and main-
tenance, and when the financial position of the owner of the public utility 
reasonably warrants the original expenditure required in making and oper-
ating the extension. 

[Determining rate base] 

90(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, ob-
served and followed subsequently by an owner of a public utility, the Board shall determine a rate 
base for the property of the owner of a public utility used or required to be used to provide service 
to the public within Alberta and on determining a rate base it shall fix a fair return on the rate base. 

(2) In determining a rate base under this section, the Board shall give due consideration 
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(a)  to the cost of the property when first devoted to public use and to prudent 
acquisition cost to the owner of the public utility, less depreciation, amorti-
zation or depletion in respect of each, and 

(b)  to necessary working capital. 

(3) In fixing the fair return that an owner of a public utility is entitled to earn on the rate base, the 
Board shall give due consideration to all those facts that, in the Board's opinion, are relevant. 

[Revenue and costs considered] 

91(1) In fixing just and reasonable rates, tolls or charges, or schedules of them, to be imposed, ob-
served and followed by an owner of a public utility, 
 

(a)  the Board may consider all revenues and costs of the owner that are in the 
Board's opinion applicable to a period consisting of 

 
(i)  the whole of the fiscal year of the owner in which a proceeding is 

initiated for the fixing of rates, tolls or charges, or schedules of them, 
(ii)  a subsequent fiscal year of the owner, or 
(iii)  2 or more of the fiscal years of the owner referred to in subclauses 

(i) and (ii) if they are consecutive, 
 

 and need not consider the allocation of those revenues and costs to any part 
of such a period, 

 
(b)  the Board shall consider the effect of the Small Power Research and De-

velopment Act on the revenues and costs of the owner with respect to the 
generation, transmission and distribution of electric energy, 

(c)  the Board may give effect to that part of any excess revenue received or 
any revenue deficiency incurred by the owner that is in the Board's opinion 
applicable to the whole of the fiscal year of the owner in which a proceed-
ing is initiated for the fixing of rates, tolls or charges, or schedules of them, 
as the Board determines is just and reasonable, 

(d)  the Board may give effect to such part of any excess revenue received or 
any revenue deficiency incurred by the owner after the date on which a 
proceeding is initiated for the fixing of rates, tolls or charges, or schedules 
of them, as the Board determines has been due to undue delay in the hear-
ing and determining of the matter, and 

(e)  the Board shall by order approve the method by which, and the period (in-
cluding any subsequent fiscal period) during which, any excess revenue re-
ceived or any revenue deficiency incurred, as determined pursuant to 
clause (c) or (d), is to be used or dealt with. 

[Designated public utilities] 

101(1) The Lieutenant Governor in Council may by regulation designate those owners of public 
utilities to which this section and section 102 apply. 

(2) No owner of a public utility designated under subsection (1) shall 
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(a)  issue any 

 
(i)  of its shares or stock, or 
(ii)  bonds or other evidences of indebtedness, payable in more than one 

year from the date of them, 
 

 unless it has first satisfied the Board that the proposed issue is to be made 
in accordance with law and has obtained the approval of the Board for the pur-
poses of the issue and an order of the Board authorizing the issue, 

 
(b)  capitalize 

 
(i)  its right to exist as a corporation, 
(ii)  a right, franchise or privilege in excess of the amount actually paid 

to the Government or a municipality as the consideration for it, ex-
clusive of any tax or annual charge, or 

(iii)  a contract for consolidation, amalgamation or merger, 
 

(c)  without the approval of the Board, capitalize any lease, or 
(d)  without the approval of the Board, 

 
(i)  sell, lease, mortgage or otherwise dispose of or encumber its prop-

erty, franchises, privileges or rights, or any part of them, or 
(ii)  merge or consolidate its property, franchises, privileges or rights, or 

any part of them, 
 

 and a sale, lease, mortgage, disposition, encumbrance, merger or consoli-
dation made in contravention of this clause is void, but nothing in this clause 
shall be construed to prevent in any way the sale, lease, mortgage, disposition, 
encumbrance, merger or consolidation of any of the property of an owner of a 
public utility designated under subsection (1) in the ordinary course of the 
owner's business. 

[Prohibited share transaction] 

102(1) Unless authorized to do so by an order of the Board, the owner of a public utility designated 
under section 101(1) shall not sell or make or permit to be made on its books a transfer of any share 
of its capital stock to a corporation, however incorporated, if the sale or transfer, in itself or in con-
nection with previous sales or transfers, would result in the vesting in that corporation of more than 
50% of the outstanding capital stock of the owner of the public utility. 

Interpretation Act, R.S.A. 2000, c. I-8 

[Enactments remedial] 

10 An enactment shall be construed as being remedial, and shall be given the fair, large and liberal 
construction and interpretation that best ensures the attainment of its objects. 
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Solicitors: 
Solicitors for the appellant/respondent on cross-appeal: McLennan Ross, Calgary. 

Solicitors for the respondent/appellant on cross-appeal: Bennett Jones, Calgary. 

Solicitor for the intervener the Alberta Energy and Utilities Board: J. Richard McKee, Calgary. 

Solicitor for the intervener the Ontario Energy Board: Ontario Energy Board, Toronto. 

Solicitors for the intervener Enbridge Gas Distribution Inc.: Fraser Milner Casgrain, Toronto. 

Solicitors for the intervener Union Gas Limited: Torys, Toronto. 

* * * * * 

Corrigendum, released April 24, 2006 

Please note also the following change in Atco Gas & Pipelines Ltd. v. Alberta (Energy Utilities 
Board), 2006 SCC 4, released February 9, 2006. In para. 8, line 3 of the English version, "s. 
25.1(1)" should read "s. 25.1(2)". 
 

cp/e/qw/qlscl/qlhbb 
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Location Street Address Use
# of 

Employees Rent
Square 
Footage

Terasen Gas 
Lower Mainland - 
Leased North Vancouver Muster 312 David Ave, North Van Field Personnel 8 46,800$          1,250

Richmond Muster 2111 No 4 Rd Field Personnel 8 33,840$          1,250
1111 West Georgia 1111-9 West Georgia Sublease agreement - ABSU n/a 543,477$        14,257
1111 West Georgia 1111-10 West Georgia Sublease agreement - Bell n/a 543,477$        14,257
1111 West Georgia 1111-11 West Georgia Sublease agreement - Microsoft n/a 543,477$        14,257
1111 West Georgia 1111-12 West Georgia Sublease agreement - London Life n/a 543,515$        14,256
1111 West Georgia 1111-24 West Georgia Sublease agreement - Tournigan Gold n/a 512,790$       13,452

Terasen Gas 
Lower Mainland  - 
Owned Surrey Operations Centre 16705 Fraser Highway, Surrey

Office, Stores & Shops, Training, Field 
Personnel 730 n/a 213,520

Burnaby Operations 3700 2nd Avenue, Burnaby
Office, Stores & Shops, Field Personnel, 
Lease Agreement with TI 6573 sq. ft. 192 n/a 95,805

2nd & Woodlands 1436 East 2nd Avenue, Vancouver Equipment storage 0 n/a 900
Abbotsford Muster 30576 Progressive Way, Abbotsford Field Personnel and equipment storage 10 n/a 1,200
Albion Muster 23466 River Road, Maple Ridge Field Personnel and equipment storage 6 n/a 1,000
Chilliwack Muster Unit B - 44565 Yale Road, Chilliwack Field Personnel and equipment storage 8 n/a 1,200
Coquitlam Muster 2600 Spuraway, Coquitlam Field Personnel and equipment storage 8 n/a 1,000
Goudy Muster 6455 Ladner Trunk Road, Delta Field Personnel and equipment storage 4 n/a 570
Kent Muster 1960 Green Road, Agassiz Field Personnel and equipment storage 4 n/a 1,000
Langley Muster 5690 Production Way, Langley Field Personnel and equipment storage 8 n/a 1,600
Mission Muster 32324 London Avenue, Mission Field Personnel and equipment storage 6 n/a 1,000
Roebuck Muster 9081 - 132nd Street, Surrey Field Personnel and equipment storage 10 n/a 1,100
Sunnyside Muster 2310 King George Highway, Surrey Field Personnel and equipment storage 6 n/a 1,000
LNG Plant Hopcott Road Office, shops and storage 13 n/a 3,500

TERASEN GAS OFFICES  - Leased and Owned Including Sub-lease 
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